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DEPARTMENT  OF  EDUCATION 
41  CFR  Ch.  34 

Establishment  of  Chapter  34 

agency:  Department  of  Education. 
action:  Final  rule. 

summary:  The  Department  of  Education 
Organization  Act  (Pub.  L.  96-88,  enacted 
Oct.  17, 1979)  established  the 
Department  of  Education  (ED)  as  a  new 
executive  department.  Procurement 
regulations  of  the  Department  of 
Education  were  previously  found  in  Title 
41  of  the  Code  of  Federal  Regulations  at 
Chapter  3 — ^Department  of  Health. 
Education,  and  Welfare.  Separate 
regulations  must  now  be  issued  to 
govern  ED  procurements.  Therefore,  this 
publication  establishes  a  new  Chapter 
34,  entitled  “Department  of  Education” 
in  Title  41  of  the  CFR  and  recodifies  the 
procurement  regulations  of  the 
Department  of  Education  in  the  new 
chapter.  Inapplicable  provisions  of  the 
HEW  regulations  have  been  deleted 
from  the  ED  regulations  recodified  in 
Chapter  34. 

EFFECTIVE  DATE:  This  regulation  is 
effective  July  22, 1980. 

ADDRESS:  Department  of  Education. 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Fred  Hundemer,  Department  of 
Education,  400  Maryland  Ave.,  S.W. 
(ROB-3,  Room  5680),  Washington,  D.C. 
20202,  telephone:  (202)  245-8604. 
SUPPLEMENTARY  INFORMATION:  It  has 
been  determined  that  publication  of  this 
rule  as  a  proposal  for  public  comment  is 
unnecessary  as  it  deals  only  with 
establishment  and  arrangement  of 
Chapter  34  of  Title  41  and  the 
recodification  of  certain  procurement 
regulations  with  no  substantive  changes. 

The  General  Services  Administration 
Board  of  Contract  Appeals  (GSBCA)  has 
replaced  the  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  as  the 
authorized  representative  of  the 
Secretary  of  Vacation  for  hearing  and 
determining  disputes  arising  under  ED 
contracts. 

Under  Section  505(a)  of  the 
Department  of  Education  Organization 
Act  these  procurement  regulations  apply 
to  the  Department  of  Education  as  a 
matter  of  law.  These  regulations  are 
applicable  to  ED  procurements  only. 
They  do  not  change  general  rules 
published  in  EDGAR  (45  CFR  100a,  100b, 
100c)  which  apply  to  direct  grant  and 
State-administered  programs,  and  they 
do  not  apply  to  procurements  by  ED 
grantees. 


(Department  of  Education  Organization  Act. 
Pub.  L  96-68,  Oct.  17, 1979. 93  Stat.  668  (20 
U.S.C.3401etse9.) 

Dated:  July  15, 1980. 

Shiriey  M.  Hufstedler, 

Secretary  of  Education. 

Title  41  is  amended  by  adding  a  new 
Chapter  34  as  follows: 

CHAPTER  34— DEPARTMENT  OF 
EDUCATION 

Part 

34-1  General 

34-2  Procurement  by  formal  advertising 
34-3  Procurement  by  negotiation 
34-4  Special  types  and  methods  of 
procurement 

34-5  Special  and  directed  sources  of  supply 
34-8  Termination  of  contracts 
34-12  Labor 
34-30  Contract  financing 

PART  34-1— GENERAL 

34-1.000  Scope  of  Part 
Subpart  34-1.1— Regulation  System 
34-1.101  Scope  of  subpart. 

34-1.102  Purpose. 

34-1.103  Authority. 

34-1.104  Applicability. 

34-1.105  Exclusions. 

34-1.106  Issuance. 

34-1.107  Arrangement. 

34-1.107-1  General  plan. 

34-1.107-2  Numbering. 

34-1.107-3  Citation. 

34-1.109  Deviation. 

34-1.109-1  Description, 

Subpart  34-1.3— General  Policies 

34-1.318  Contracting  officer’s  decision 
under  a  disputes  clause. 

34-1.318-50  Decision  preparation, 
processing  and  modification  or 
withdrawal. 

34-1.318-51  Disputes  appeals. 

34-1.318-52  Preparation  and  processing  of 
appeal  files. 

34-1.350  Procurement  involving  bulk 
mailing. 

34-1353  Treatment  of  technical  data  in 
contract  proposals. 

34-1.354  Contracts  conditioned  upon 
availability  of  funds. 

34-1.355  Federal  Reports  Act  of  1942. 

Subpart  34-1.4 — Procurement 
Responsibility  and  Authority 

34-1.403  Requirements  to  be  met  before 
entering  into  contracts.  * 

34-1.405  Ratification  of  unauthorized 
contract  awards. 

34-1.405-50  Ratification  procedure. 
34-1.451  (Reserved). 

34-1.452  Responsibility  of  other 
Government  personnel. 

34-1.452-1  General. 

34-1.452-2  Planning  for  procurement. 
34-1.452-3  Precontract  support. 

34-1.452-4  Postaward  contract 
administration. 


Subpart  34-1.6 — Debarred,  Suspended,  and 

Ineligible  Bidders 

Sec. 

34-1.600  Scope  of  subpart. 

34-1.602  Establishment  maintenance  and 
distribution  of  a  list  of  concerns  or 
individuals  debarred,  suspended,  or 
declared  ineligible  (Debarred  Bidders 
List). 

34-1.602-1  Bases  for  entry  on  the  ED 

debarred,  suspended,  and  ineligible  list. 
34-1.603  Treatment  to  be  accorded  firms  or 
individuals  in  debarred,  suspended,  or 
ineligible  status. 

34-1.604  Causes  and  conditions  applicable 
to  determination  of  debarment. 

34-1.604-1  Procedural  requirements  relating 
to  the  imposition  of  debarment. 

34-1.605  Suspension  of  bidders. 

34-1.605-1  Causes  and  conditions  under  ’ 
which  ED  may  suspend  contractors. 
34-1.605-4  Notice  of  suspension. 

34-1.606  Departmental  procedure. 

Subpart  34-1.10— Publicizing  Procurement 
Actions 

34-1.1000  Scope  of  subpart. 

34-1.1001  General  policy. 

34-1.1002  Availability  of  invitations  for 
bids,  requests  for  proposals,  and  requests 
for  quotations. 

34-1.1003  Synopses  of  proposed 
procurements. 

34-1.1003-1  [Reserved]. 

34-1.1003-2  General  requirements. 

Subpart  34-1.12— Responsible  Prospective 
Contractors 

34-1.1200  Scope  of  subpart. 

34-1.1203  Minimum  standards  for 

responsible  prospective  contractors. 
34-1.1203-2  Additional  standards. 

34-1.1204  Determination  of  responsibility  or 
nonresponsibility. 

34-1.1204-1  Requirement. 

Subpart  34-1.16— Reports  of  Identical  Bids 

34-1.1603  Reporting  requirements. 
34-1.1603-3  Submission  of  reports. 

Authority:  5  U.S.C.  301: 40  U.S.C.  486(c). 

§  34-1.000  Scope  of  Part 

This  Part  sets  forth  introductory 
information  concerning  the  ED 
Procurement  Regulations,  describes  the 
methods  by  which  the  Department  of 
Education  implements  and  supplements 
the  Federal  I^ocurement  Regulations 
(FPR),  and  contains  policies  and 
procedures  which  implement  and 
supplement  Part  1-1  of  the  FPR. 

Subpart  34-1.1— Regulation  System 

§  34-1.101  Scope  of  subpart. 

This  subpart  sets  forth  introductory 
information  pertaining  to  the  ED 
Procurement  Regulations  (herein 
referred  to  as  EDPR),  explains  their 
purpose,  authority  under  which  they  are 
issued,  their  relationship  to  the  FPR 
System,  applicability,  method  of 
issuance,  exclusions,  and  arrangement. 
It  also  provides  procedures  for 
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implementing  and  supplementing  the 
FPR  and  the  EDPR,  and  sets  forth 
deviation  procedures. 

§  34-1.102  Purpose. 

The  EDPR  are  issued  to  establish 
uniform  policies  and  procedures  which 
conform  with  the  Federal  Procurement 
Regulations  System.  The  objectives  of 
the  Federal  Procurement  Regulations 
System  are:  To  provide  greater 
uniformity  in  Government  procurement 
policies  and  procedures  applicable  to 
the  procurement  of  personal  property 
and  nonpersonal  services  (including 
construction];  to  provide  for  codification 
and  publication  of  policies  and 
procedures;  and  to  make  the  policies 
and  procedures  readily  available  to 
procurement  officials,  and  to  the  public, 
as  applicable. 

§34-1.103  Authority. 

The  EEHTl  are  prescribed  by  the 
Secretary  under  authority  5  U.S.C.  301 
and  Section  205(c]  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
486(c]). 

§  34-1.104  AppHcabiHty. 

The  FPR  and  EDPR  apply  to  all  ED 
procurements  of  personal  property,  real 
property  by  lease,  and  nonpersonal 
services  including  construction).  The 
EDPR  applies  to  contracts  and  to 
agreements  and  other  instruments 
(regardless  of  name]  which  are  subject 
to  41  U.S.C.  252.  Unless  specified 
otherwise,  these  regulations  apply  to 
procurements  within  and  outside  the 
United  States.  Requests  for  authority  to 
deviate  from  the  FTR  and  EDPR  shall 
comply  with  procedures  set  forth  in 
§§  1-1.009  and  34-1.109. 

§  34-1.105  Exclusions. 

Certain  ED  policies  and  procedures 
which  come  within  the  scope  of  this 
chapter  nevertheless  may  be  excluded 
from  ED  Procmement  Regulations.  The 
exclusions  are  categorized  as  follows: 

(a)  Policy  or  procedure  which  is 
expected  to  be  effective  for  a  period  of 
less  than  6  months  which  shall  be  issued 
in  procurement  circular  format 

(b)  When  the  time  will  not  permit 
preparation  in  final  codified  form,  the 
policy  or  procedure  shall  be  issued  in 
procurement  circular  format.  Conversion 
to  permanent  type  EDPR  shall  be  made 
as  soon  as  possible,  in  most  instances, 
within  180  days. 

(c)  Issuances  of  a  semipermanent 
nature  which  have  limited  applicability, 
such  as  those  pertaining  to  a  specific 
program  or  geographical  area  (e.g., 
metropolitan  Washington,  D.C.),  shall  be 
published  as  manual  guides. 


§  34-1.106  Issuance. 

(a)  EDPR  implement,  supplement  and 
in  some  instances  may  deviate  fi'om,  the 
FPR.  Implementing  material  is  that 
which  expands  upon  or  indicates  the 
manner  of  compliance  with  related  FPR 
material.  Supplementing  material  is  that 
for  which  there  is  no  counterpart  in  the 
FPR.  Deviating  material  is  defined  in 
§1-1.009  of  the  FPR. 

(b)  Material  published  in  the  FPR 
which  has  Government-wide 
applicabihty  becomes  effective 
throughout  ED  upon  the  effective  date 
cited  in  the  particular  FPR  material. 

Such  material  genefally  will  not  be 
repeated,  paraphrased,  or  otherwise 
stated  in  ^PR  except  to  the  extent 
necessary  to  implement  or  deviate  from 
the  FPR,  EDPR  material  will  be  effective 
on  the  date  of  the  transmittal  notice  by 
which  distributed  unless  otherwise 
indicated  in  the  respective  transmittal 
notice. 

(c)  All  EDPR  material  deemed 
necessary  for  the  general  public  to 
understand  basic  and  significant  ED 
procurement  policies  and  procedures 
will  be  published  in  the  Federal  Register 
and  codified  as  Chapter  34  of  Title  41, 
Code  of  Federal  Regulations.  The 
Federal  Register  and  Title  41  of  the  Code 
of  Federal  Regulations  may  be 
purchased  from  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  D.C.  20402. 

§  34-1.107  Arrangement 

§  34-1.107-1  General  plan. 

(a)  The  EDPR  conform  with  the 
Federal  Procurement  Regulations 
System  with  respect  to  divisional 
arrangements  into  parts,  subparts, 
sections,  subsections,  and  further 
subdivisions  as  necessary. 

(b)  As  the  FPR  System  pertains  to  the 
Department,  it  consists  of  (1]  regulations 
published  by  the  Administrator  of 
General  Services  in  Chapter  1 — ^Federal 
Procurement  Regulations,  and  (2] 
complementary  Departmental 
regulations  published  in  Chapter  34. 

§34-1.107-2  Numbering. 

(a)  The  FPR  System  of  numbering 
permits  the  keying  of  similar  subject 
matter  throughoujt  Chapters  1  and  34. 
Each  section  number  is  a  combination 
showing  to  the  left  of  the  decimal  point 
the  chapter  and  part  numbers,  separated 
by  a  dash.  To  the  right  of  the  decimal 
point  the  subpart,  section,  and 
subsection  numbers  are  indicated  in  that 
order.  Thus,  the  Department,  to 
complement  the  cost-plus-a-fixed-fee 
contract  ptrovisions  contained  in 
Chapter  1,  Part  1-3,  Subpart  1-3.4, 
Section  04,  Subsection  3  of  the  Federal 


Procurement  Regulations  (§  1-3.404-3), 
would  assign  the  section  number  “34- 
3.404-3”  to  the  complementary 
provisions. 

(b)  Where  material  in  the  FPR 
requires  no  implementation  or  deviation, 
there  is  no  corresponding  number  in  the 
EDPR.  Thus,  there  are  gaps  in  the  EDPR 
sequence  of  numbers  where  the  FPR,  as 
written,  are  applicable  to  ED 
procurement 

§34-1.107-3  Citation. 

The  EDPR  will  be  cited  in  the  same 
manner  as  the  FPR  are  cited.  Thus,  this 
section,  in  referring  to  divisions  of  the 
FPR  system,  should  be  cited  as  “§  34- 
1.107-3  of  Chapter  34.”  When  the  c^cial 
Code  of  Federal  Regulations  citation  is 
used,  this  section  should  be  cited  as  “41 
CFR  34-1.107-3.”  Any  section  of  the 
EDPR  may  be  identified  informally,  fcH* 
purposes  of  brevity,  as  “EDHl”  followed 
by  the  section  number,  such  as  “EDPR 
34-1.107-3.” 

§34-1.109  Deviation. 

§  34-1.109-1  Descriptioa 

As  used  in  the  EDPR,  the  term 
“deviation”  pertains  to  actions  set  forth 
in  §  1-1.009-1  of  this  tide. 

Subpart  34-1.3 — General  Policies 

§34-1.318  Contracting  officer’s  decision 
under  a  disputes  clause. 

A  copy  of  each  contracting  ofiScer’s 
decision  shall  be  furnished  to  the 
contractor  by  certified  mail,  return 
receipt  requested,  or  in  person, 
obtaining  a  receipt  therefor. 

§  34-1.318-50  Decision  prepmration, 
processing,  and  modification  orwithdrawaL 

(a)  Where  a  dispute  arises  under  a 
contract,  the  contracting  officer  will 
prepare  a  final  decision  pursuant  to  the 
Disputes  Clause  of  the  contract  This 
single  document  in  the  format  set  forth 
in  paragraph  (b)  of  this  section  should 
contain  a  simple  and  concise  statement 
of:  (1)  The  claim.  (2)  the  decision,  (3)  the 
findings  of  fact  which  sui^rt  the 
decision,  and  (4)  the  reference  to  the 
Disputes  Clause. 

(b)  The  following  format  is  suggested 
for  use  by  contracting  officers  in 
preparing  decisions  under  the  disputes 
clause,  if  the  contractor’s  claim  is 
disallowed: 

(Date  of  findings  and  decision] 

Subject:  Decision  disallowing  request  of 

CJame  of  contractor) 

nder  contract  No.  "  '  - 

Date  - 

To:  - 

(Name  and  address  of  contractor) 
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1.  In  accordance  with  the  provisions  of  the 
above-numbered  contract,  I  have  considered 
your  request  for  (insert  factual  description  of 
the  request  to  identify  clearly  its  nature  and 
scope). 

2.  Your  request  as  set  forth  above  is 
disallowed  (in  whole  or  in  part,  according  to 
the  fact)  for  the  following  reasons:  (Insert  the 
foldings  of  fact  upon  which  the  disallowance 
or  allowance  is  based.) 

3.  The  disputes  “Clause”  of  the  contract 
provides  that  within  90  days  &om  the  date  of 
receipt  hereof  the  contractor  may  appeal 
from  this  decision  by  mailing  or  otherwise 
furnishing  to  the  contracting  officer  a  written 
appeal  addressed  to  the  Secretary  of  the 
Department  of  Education.  Two  copies  should 
accompany  the  original  notice  of  appeal.  The 
notice  of  appeal  should  identify  the  contract 
(by  number),  the  decision  from  which  the 
appeal  is  taken,  and  be  signed  by  appellant 
or  an  officer  of  appellant  organization,  or  by 
a  duly  authorized  representative  or  attorney. 

4.  The  General  Services  Administration 
Board  of  Contract  Appeals  (GSBCA)  is  the 
authorized  representative  of  the  Secretary  for 
hearing  and  determining  such  disputes. 

(c)  Contracting  officers  shall  refer  all 
proposed  final  decisions  to  the  Office  of 
General  Counsel  for  advice  as  to  legal 
sufficiency  and  format  before 
forwarding  them  to  contractors. 
Contracting  officers  shall  submit  a  copy 
of  the  complete  contract  file  with  each 
proposed  ^al  decision. 

(d)  At  any  time  within  the  period  of 
appeal,  the  contracting  officer  may 
modify  or  withdraw  the  contracting 
officer’s  final  decision.  If  an  appeal  from 
the  final  decision  has  been  taken  to  the 
GSBCA,  the  contracting  officer  will 
forward  the  contracting  officer’s 
recommended  action  to  the  Office  of 
General  Counsel  together  with  the  file 
required  by  §  34-1.31&-50(c),  as 
supplemented  to  support  the 
recommended  correction  or  amendment 

§  34-1.316-51  Disputes  appeals. 

'The  Secretary  has  designated  the 
GSBCA  to  hear,  consider,  and  determine 
fully  and  finally  appeals  by  contractors 
from  decisions  of  contracting  officers  or 
their  authorized  representatives 
pursuant  to  the  provisions  of  contracts 
requiring  his  decisions. 

S  34-1.316-52  Preparation  and  processing 
of  appeal  files. 

(a)  Forwarding  appeals.  When  a 
notice  of  appeal  in  any  form  has  been 
received  by  the  contracting  officer,  the 
contracting  officer  shall  endorse  thereon 
the  date  of  mailing  (or  date  of  receipt,  if 
otherwise  conveyed)  and  within  10  days 
shall  forward  said  notice  of  appeal  to 
the  GSBCA  with  a  copy  to  the  Office  of 
General  Counsel.  Following  receipt  by 
the  Board  of  the  original  notice  of  an 
appeal  (whether  through  contracting 
officer  or  otherwise),  the  contractor,  the 


contracting  officer,  and  the  Office  of 
General  Counsel,  will  be  promptly 
advised  of  its  receipt,  and  the  contractor 
will  be  furnished  a  copy  of  the  rules  of 
the  GSBCA. 

(b)  Duties  of  the  contracting  officer. 
Wit^  30  days  of  receipt  of  an  appeal, 
or  advice  that  an  appeal  has  been  filed, 
the  contracting  officer  shall  assemble 
and  transmit  to  the  Board,  with  a  copy 
to  the  ED  Government  trial  attorney,  an 
appeal  file  consisting  of  all  documents 
pertinent  to  the  appeal,  including: 

(1)  The  decision  and  findings  of  fact 
from  which  the  appeal  is  taken. 

(2)  The  contract,  including 
specifications  and  pertinent 
amendments,  plans  and  drawings. 

(3)  All  correspondence  between  the 
parties  pertinent  to  the  appeal,  including 
the  letter  or  letters  of  claim  in  response 
to  which  the  decision  was  issued. 

(4)  Transcripts  of  any  testimony  taken 
during  the  course  of  proceedings,  and 
affidavits  or  statements  of  any 
witnesses  on  the  matter  in  dispute  made 
prior  to  the  filing  of  the  notice  of  appeal 
with  the  Board. 

(5)  Any  additional  information 
considered  pertinent 

Within  30  days  of  receipt  of  an  appeal  or 
advice  that  an  appeal  has  been  filed,  the 
contracting  officer  shall  furnish  the 
appellant  with  a  copy  of  each  document 
transmitted  to  the  Board,  except  those 
enumerated  in  paragraph  (b)(2)  of  this 
section,  for  which  a  list  of  the 
contractual  documents  submitted  will 
suffice.  Documents  in  the  appeal  file 
may  be  originals  or  legible  facsimiles  or 
authenticated  copies  ffiereof,  and  shall 
be  arranged  in  chronological  order, 
where  practicable,  numbered 
sequentially,  tabbed  and  indexed  to 
identify  the  contents  of  the  file.  A  copy 
of  any  material  submitted  to  the  GSBCA 
should  be  submitted  to  the  Office  of 
General  Coimsel. 

(c)  Formats.  The  following  format  is 
suggested  for  transmitting  appeal  files  to 
the  GSBCA: 

Your  reference:  - 

(Docket  No.) 

Ms.  Ruth  Marino, 

Clerk,  General  Services  Administration 
Board  of  Contract  Appeals,  18th  and  F 
Streets,  N.  W.,  Washington,  D.C.  20405. 


Dear  Ms.  Marino:  Transmitted 
herewith  are  documents  relative  to 
appeal  under  contract 
No.  ■  with 

the 


(name  of  contractor.) 

The  request  for  payment  of  charges 
resulting  from  the  processing  of  this  appeal 
should  be  addressed  to: 


(Insert  name  and  address  of  cognizant 
finance  office.) 

(d)  The  Office  of  General  Coimsel  is 
designated  as  the  Government  Trial 
Attorney  to  represent  the  Government  in 
the  defense  of  appeals  before  the 
GSBCA.  Decisions  of  the  GSBCA  will  be 
transmitted  by  the  Government  Trial 
Attorney  to  appropriate  contracting 
officers  for  action  according  to  GSBCA’s 
decision. 

'  (e)  At  all  times  after  the  filing  of  an 
appeal,  the  contracting  officer  will 
render  all  assistance  requested  by  the 
Office  of  General  Counsel.  Whenever  an 
appeal  is  set  for  hearing,  the  contracting 
officer  concerned,  acting  under  the 
guidance  of  the  Office  of  General 
Counsel,  will  be  responsible  for 
arranging  for  the  presence  of 
Government  witnesses  and  specified 
physical  and  documentary  evidence  at 
both  the  pre-hearing  conference  and  the 
hearing. 

(f)  Vt^enever  the  contractor, 
subsequent  to  filing  an  appeal  with  the 
GSBCA,  elects  nevertheless  to  accept 
fully  the  decision  from  which  appeal 
was  taken  or  any  modification  thereof, 
and  gives  written  notification  of  such 
acceptance  to  the  Office  of  General 
Counsel  or  the  contracting  officer 
concerned,  the  Office  of  General 
Counsel  will  notify  the  GSBCA  of  the 
disposition  of  the  dispute. 

§  34-1.350  Procurement  involving  bulk 
mailing. 

(a)  Use  of  official  mailing  indicia. 
Envelopes  or  labels  may  be  furnished  to 
contractors  for  use  in  accordance  with 
contract  terms.  However,  they  must  bear 
the  printed  return  address  of  the 
Department  over  the  words  “Official 
Business.’’  The  name  and  return  address 
of  a  private  person  or  firm  must  never 
be  used  on  an  envelope  or  label  bearing 
official  mailing  indicia.  This  includes 
envelopes  mailed  by  the  contractor  as 
well  as  envelopes  used  in  reply  to  a 
contractor’s  inquiries. 

(b)  Use  of  Zip  Code  presort.  All 
contracts  and  all  solicitation  documents 
for  proposed  procurements  to  be  entered 
into  with  private  mailers,  or  other 
contracts  when  bulk  mailing  is  incident 
to  contract  performance,  shall  include 
the  stipulation  that  mailings  will  be 
prepared  in  compliance  with  current  Zip 
Code  Presort  requirements,  and  be 
deposited  in  the  post  office  no  later  than 
4:00  p.m. 

§  34-1.353  Treatment  of  technical  data  In 
contract  proposals. 

(a)  General.  Technical  data  (such  as 
plans,  designs,  suggestions. 
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improvements  or  concepts)  acquired  by 
ED  may  have  been  obtained  under 
conditions  which  restrict  ED’s  right  to 
use  the  data.  Therefore,  care  must  be 
taken  when  considering  the  use  of 
technical  data  to  assure  that  ED  has 
sufficient  rights  to  use  the  data  in  the 
manner  desired.  One  of  the  principal 
ways  in  which  ED  receives  technical 
data  is  by  means  of  proposals.  ED  has  a 
continuing  interest  in  receiving  and 
evaluating  proposals  which  are 
pertinent  to  its  potential  needs  in 
carrying  out  its  objectives  and  goals. 
Some  proposals  are  offered  and 
received  under  conditions  which  may 
prevent  ED  from  using  the  technical 
data  contained  therein  other  than  for 
evaluation  purposes.  Proposals  received 
by  ED  are  of  two  types — solicited  and 
unsolicited.  The  policies  and  procedures 
for  handling  unsolicited  proposals  are 
set  forth  in  Subpart  34-4.52. 

(b)  Definitions — (1)  Unsolicited 
proposal.  Essentially,  an  unsolicited 
proposal  is  a  written  offer  to  perform 
work  which  does  not  result  hrom  a 
formal  written  request  for  proposals  or 
quotations.  See  Subpart  34-4.5201  for  a 
deHnitive  deHnition. 

(2)  Solicited  proposal.  A  solicited 
proposal  is  a  written  offer  to  perform 
work  which  results  ffom  a  fonnal 
written  request  for  proposals  or 
quotations. 

(c)  Policy  for  unsolicited  proposals.  It 
is  the  policy  of  ED  to  use  technical  data 
included  in  unsolicited  proposals  for 
evaluation  purposes  only.  However,  due 
to  the  administrative  problems  involved 
in  handling  the  large  number  of 
unsolicited  proposals  received,  the 
Government  cannot  assume  liability  for 
disclosure  or  use  of  such  technical  data 
unless  it  is  marked  by  the  offeror  in 
accordance  with  the  legend  set  forth 
below.  The  Government  assumes  no 
liability  for  disclosure  or  use  of 
unmarked  technical  data  and  may  use  or 
disclose  the  data  for  any  purpose  and 
may  consider  that  the  proposal  was  not 
submitted  in  confidence  and  therefore 
releasable  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  Each 
proposal  containing  technical  data, 
which  the  offeror  intends  to  be  used  by 
HEW  for  evaluation  purposes  only, 
should  be  marked  on  the  cover  sheet 
with  the  following  legend  and  shall 
specify  the  pages  of  the  proposal  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

Technical  data  contained  in  pages - of 

this  proposal  shall  not  be  used  or  disclosed, 
except  for  evaluation  purposes:  Provided, 
That  if  a  contract  is  awarded  to  this  offeror 
as  a  result  of  or  in  connection  with  the 
submission  of  this  proposal,  the  Government 
shall  have  the  right  to  use  or  disclose  this 


technical  data  to  the  extent  provided  in  the 
contract  This  restriction  does  not  limit  the 
Government's  right  to  use  or  disclose 
technical  data  obtained  from  another  source 
without  restriction. 

Contracting  officers  and  other 
Government  personnel  shall  not  refuse 
to  consider  any  proposal  merely 
because  the  proposal  is  restrictively 
marked.  Proposals,  or  portions  thereof, 
so  marked  shall  be  used  only  for 
evaluation  and  shall  not  otherwise  be 
used  or  disclosed  without  the  written 
permission  of  the  offeror  except-under 
the  conditions  provided  in  the  legend.  In 
the  event  an  unsolicited  proposal  is 
submitted  with  more  restrictive 
conditions  than  those  provided  in  the 
legend  above,  ED  may  be  imable  to 
consider  it,  in  which  case  the  offeror 
should  be  so  advised,  see  §  34- 
1.353(f)(2). 

(d)  Policy  for  solicited  proposals.  (1) 

ED  recognizes  that  requests  for 
proposals  may  require  the  offeror, 
including  his  subcontractor(s),  if  any,  to 
submit  technical  data  which  the  offeror 
or  the  offeror’s  subcontractor(s)  does 
not  want  used  or  disclosed  for  any 
purpose  other  than  for  evaluation  of  the 
proposal.  Each  proposal  containing 
technical  data  which  the  offeror  or  the 
offeror's  proposed  subcontractor(s) 
desires  to  restrict  shall  be  marked  on  the 
cover  sheet  by  the  offeror  with  the 
legend  set  forth  in  paragraph  (d)(2)  of 
this  section.  Proposals,  or  portions 
thereof,  so  marked  shall  be  used  only  for 
evaluation  and  shall  not  otherwise  be 
used  or  disclosed  without  the  written 
permission  of  the  offeror  except  under 
the  conditions  provided  in  the  legend. 
The  Government  assumes  no  liability  for 
disclosure  or  use  of  unmarked  technical 
data  in  solicited  proposals  and  may  use 
or  disclose  the  data  for  any  purpose  and 
may  consider  that  the  proposal  was  not 
submitted  in  confidence  and  therefore 
releasable  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

(2)  The  following  provision  shall  be 
inserted  in  the  RFP: 

The  proposal  submitted  in  response  to  this 
request  may  contain  technical  data  which  the 
offeror  or  his  subcontractor(s)  does  not  want 
used  or  disclosed  for  any  purpose  other  than 
for  evaluation  of  the  proposal.  The  use  and 
disclosure  of  any  such  technical  data  may  be 
so  restricted:  Provided,  The  offeror  marks  the 
cover  sheet  of  the  proposal  with  the  following 
legend,  specifying  the  pages  of  the  proposal 
which  are  to  be  restricted  in  accordance  with 
the  conditions  of  the  legend: 

Technical  data  contained  in  pages - of 

this  proposal  shall  not  be  used  or  disclosed, 
except  for  evaluation  purposes:  Provided, 
That  if  a  contract  is  awaided  to  this  offeror 
as  a  result  of  or  in  connection  with  the 
submission  of  this  proposal,  the  Government 
shall  have  the  right  to  use  or  disclose  this 


technical  data  to  the  extent  provided  in  the 
contract.  This  restriction  does  not  limit  the 
Government’s  right  to  use  or  disclose 
technical  data  obtained  from  another  source 
without  restriction. 

The  Government  assumes  no  liability  for 
disclosure  or  use  of  unmarked  technical  data 
and  may  use  or  disclose  the  data  for  any 
piupose  and  may  consider  that  the  proposal 
was  not  submitted  in  confidence  and 
therefore  releasable  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

Proposals  submitted  with  restrictive 
legends  or  statements  differing  from  the 
above  legend  will  be  treated  under  the 
terms  of  the  above  legend. 

(e)  ED  notice  for  handling  proposals. 

In  order  that  both  solicited  and 
imsolicited  proposals  are  handled  in 
accordance  with  the  policies  set  forth  in 
paragraphs  (c)  and  (d)  of  this  section, 
the  following  notice  shall  be  affixed  to 
each  solicited  and  unsolicited  proposal 
which  is  to  be  disclosed  outside  the 
Government  for  evaluation  purposes  in 
accordance  with  the  policies  and 
procedxires  set  forth  in  paragraph  (f)  of 
this  section.  Application  of  die  following 
notice  in  no  way  alters  any  obligation  of 
the  Government  or  diminishes  any  rights 
to  use  or  disclose  technical  data  or 
business  information. 

ED  Notice  for  Handling  Proposals 

This  proposal  shall  be  used  or  duplicated 
only  for  evaluation  purposes  and  this  notice 
shall  be  applied  to  any  reproduction  or 
abstract  thereof. 

Disclosure  of  this  proposal  outside  the 
Government  for  evaluation  purposes  shall  not 
be  made  unless  the  policy  and  procedures 
prescribed  by  ED  Procurement  Regulation 
§  34-1.353(f)(2],  including  the  requirements 
for  approval  and  for  an  arrangement  with  the 
outside  evaluator  prior  to  disclosure,  are 
followed. 

The  restrictions  contained  in  this  notice  do 
not  apply  to  technical  data  or  business 
information  obtained  from  another  source 
without  restriction. 

(f)  Disclosure  of  solicited  and 
unsolicited  proposals  outside  the 
Government — (1)  Policy.  It  is  the  policy 
of  ED  to  have  proposals  evaluated  by 
the  most  competent  technical  and 
management  sources  available  in  the 
Government.  However,  in  processing  a 
proposal  for  evaluation,  ED  may  find  in 
some  instances  that  it  is  necessary  to 
disclose  a  proposal  outside  the 
Government  to  meet  its  evaluation 
needs.  Such  outside  evaluation  may  be 
made  provided  the  requirements  in 
paragraphs  (f)  (2)  and  (3)  of  this  section 
are  met. 

(2)  Approval.  Decisions  to  disclose 
proposals  outside  the  Government  for 
evaluation  purposes  shall  be  made  by 
the  chief  official  of  the  requiring 
organization  having  programmatic 
responsibility  for  the  procurement,  after 
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consultation  with  the  contracting  officer 
for  the  procuring  activity,  and  in 
accordance  with  agency  procedures. 

The  decision  to  disclose  either  a 
solicited  or  unsolicited  proposal  outside 
the  Government  for  the  purpose  of 
obtaining  an  evaluation  shall  take  into 
consideration  avoidance  of 
organizational  conflicts  of  interest  and 
the  competitive  relationship  between 
the  originator  of  the  proposal  and  the 
prospective  evaluator. 

(3)  Evaluation  of  unsolicited 
proposals.  Should  an  unsolicited 
proposal  under  consideration  contain  a 
restrictive  use  statement  or  legend  other 
than  the  legend  prescribed  in  paragraph 
(c)  of  this  section,  the  legend  or 
statement  should  be  reviewed  to  assure 
that  it  does  not  preclude  ED  from 
disclosing  the  proposal  outside  the 
Government  for  purposes  of  obtaining 
an  evaluation.  In  the  event  ED  is  so 
precluded  and  an  outside  evaluation  is 
nevertheless  desired,  the  offeror  should 
be  advised  that  ED  may  be  unable  to 
consider  the  proposal  unless  the  offeror 
consents  in  writing  to  having  the 
proposal  evaluated  outside  Uie 
Government. 

(4)  Conditions  of  outside  evaluation. 
Where  it  is  determined  to  disclose  a 
proposal  outside  the  Government 
pursuant  to  paragraph  (f)(2)  of  this 
section,  the  following  conditions,  or 
similar  appropriate  conditions  for  the 
treatment  of  the  proposal,  shall  be 
included  in  the  agreement  with  the 
evaluator  prior  to  such  disclosure.  Also, 
review  should  be  made  to  assure  that 
the  notice  required  by  paragraph  (e)  of 
this  section  is  affixed  to  the  proposal 
before  it  is  disclosed  to  the  evaluator. 

Conditioiu  for  Evaluatiiig  Proposals 

The  evaluator  agrees  to  use  the  technical 
data  and  business  information  contained  in 
the  proposal  only  for  evaluation  purposes. 

This  requirement  does  not  apply  to 
technical  data  or  business  information 
obtained  from  another  source  without 
restriction. 

Any  notice  or  legend  placed  on  the 
proposal  by  either  ED  or  the  originator  of  the 
proposal  shall  be  applied  to  any  reproduction 
or  abstract  thereof.  Upon  compiletion  of  the 
evaluation,  the  evaluator  shall  return  all 
copies  of  the  proposal  and  abstracts,  if  any, 
to  the  ED  office  which  initially  furnished  the 
proposal  for  evaluation. 

Unless  authorized  by  the  ED  initiating 
office,  the  evaluator  shall  not  contact  the 
originator  of  the  proposal  concerning  any 
aspects  of  its  contents. 

The  evaluator  will  be  obligated  to  obtain 
commitments  from  its  employees  in  order  to 
affect  the  purposes  of  these  conditions. 

(g)  Evaluation  and  testing  of 
equipment  and  material.  Should 
evaluation  of  a  proposal  include  the 
evaluation  and  testing  of  equipment  or 


material  submitted  with  the  proposal, 
neither  the  Government  nor  any  person 
acting  on  behalf  of  the  Government 
assumes  any  liability  to  the  submitter  of 
the  proposal,  or  any  person  acting  on  his 
behalf,  in  connection  with  any  damage, 
loss,  injury,  or  destruction  resulting  from 
such  evaluation,  and  testing. 

§  34-1.354  Contracts  conditioned  upon 
avaiiabiiity  of  funds. 

(a)  General.  In  those  situations  where 
it  is  necessary  to  initiate  a  procurement 
properly  chargeable  to  funds  of  the  new 
fiscal  year  prior  to  the  availability  of 
such  funds,  contracts  may  be  entered 
into  conditioned  upon  the  availability  of 
funds.  In  these  cases,  the  supplies  or 
services  shall  not  be  accepted  until  the 
funds  are  available  to  the  contracting 
officer  for  the  procurement  and  until  the 
contracting  officer  has  given  notice, 
continued  in  writing,  to  the  contractor  of 
the  availability  of  funds.  Appropriate 
records  shall  be  maintained  to  insure 
adequate  control  of  funds. 

(b)  Limitations.  Contracts  conditioned 
upon  the  availability  of  funds  shall  be 
used  only  for  operation,  maintenance 
and  continuing  services  (e.g.,  janitorial 
services,  garbage  remov^,  utilities, 
rentals)  which  are  necessary  for  normal 
operation  and  for  which  the  Congress 
consistently  appropriates  funds. 

§  34-1.355  Federal  Reports  Act  of  1942. 

(a)  General.  The  Federal  Reports  Act 
of  1942  (44  U.S.C.  3501  et  seq.),  prohibits 
the  conducting  or  sponsoring  of  the 
collection  of  information,  upon  identical 
items,  from  10  or  more  persons  (other 
than  Federal  employees  considered  as 
such),  unless  the  approval  of  the 
Director,  Office  of  Management  and 
Budget,  is  obtained  in  advance''of  the 
adoption  or  revision  of  any  plans  or 
forms  for  such  collection. 

(b)  Approvals.  Whenever  possible, 
data  requirements  shall  be  defined, 
cleared  within  ED,  and  approval 
obtained  from  OMB  prior  to  the 
issuance  of  the  solicitation.  The  advice 
of  the  cognizant  reports  clearance 
officer  shall  be  sought  on  all  questions 
pertaining  to  required  clearances. 

Subpart  34-1.4 — Procurement 
Responsibility  and  Authority 

§  34-1.403  Requirements  to  be  met  before 
entering  into  contracts. 

(a)  No  contract  shall  be  entered  into, 
moditied,  or  terminated  unless  all 
required  reviews,  clearances,  or 
approvals  have  been  obtained  and  all 
applicable  requirements  of  law,  the  FPR, 
the  EDPR,  and  other  applicable 
regulations  have  been  met 

(b)  In  addition  to  the  requirements 
specitied  in  paragraph  (a)  of  this  section. 


no  negotiated  contract  shall  be  entered 
into  until  the  determinations  and 
findings  required  by  Parts  1-3  and  34-3 
of  this  title  with  respect  to  the 
circumstances  justifying  negotiation  and 
use  of  any  special  method  of  contracting 
have  been  made.  Negotiations,  in  any 
form,  will  not  begin  with  prospective 
contractors  until  all  required 
determinations  and  tindings  authorizing 
such  negotiations  have  been  made. 

§  34-1.405  Ratification  of  unauthorized 
contract  awards. 

(a)  The  Government  is  not  boimd  by 
agreements  or  contractual  commitments 
made  to  prospective  contractors  by 
persons  to  whom  procurement  authority 
has  not  been  delegated.  Such 
unauthorized  acts  may  be  in  violation  of 
the  Federal  Property  and  Administrative 
Services  Act,  other  Federal  laws,  the 
FPR,  the  EDPR,  and  good  procurement 
practice;  e.g.,  certain  requirements  of 
law  and  regulation  necessary  for  the 
proper  establishment  of  a  contractual 
obligation  may  not  be  met;  i.e., 
cer^cation  of  the  availability  of  funds, 
determinations  and  tindings, 
competition  of  sources,  determination  of 
contractor  responsibility,  certification  of 
current  pricing  data,  price/cost  analysis, 
administrative  approvals,  negotiations 
of  appropriate  contract  clauses,  etc. 

(b)  Contracting  officers  shall  not  ratify 
contractual  commitments  made  by  other 
personnel  of  ED  without  the  prior 
approval  of  the  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate. 

§  34-1.405-50  Ratification  procedure. 

Requests  received  by  contracting 
officers  for  ratitication  of  commitments 
made  by  personnel  lacking  contracting 
authority  shall  be  processed  as  follows; 

(a)  The  individual  who  made  the 
unauthorized  contractual  commitment 
shall  furnish  the  contracting  officer  all 
records  and  documents  concerning  the 
commitment  and  a  complete,  written 
statement  of  facts,  including,  but  not 
limited  to,  a  statement  as  to  why  the 
procurement  office  was  not  utilized,  why 
the  proposed  contractor  was  selected 
and  a  list  of  other  sources  considered, 
description  of  work  to  be  performed  or 
products  to  be  furnished,  estimated  or 
agreed  contract  price,  citation  of 
appropriation  available,  and  a  statement 
of  whether  the  contractor  has 
commenced  performance. 

(b)  The  contracting  officer  will  review 
the  tile  and  forward  it  to  the  Assistant 
Secretary  for  Management  or  such  other 
person  as  the  Secretary  may  designate 
with  any  comments  or  information 
which  should  be  considered  in 
evaluation  of  the  request  for  ratitication. 
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§34>1.4S1  [Reserved] 

S  34-1.452  Responsibility  of  other 
(■ovemment  personnel. 

§34-1.452-1  General 

(a)  Responsibility  for  the  decision  of 
what  to  buy  and  when  to  buy  rests  with 
program  and  certain  staff  offices  in  the 
Office  of  the  Secretary.  Responsibility 
for  determining  how  to  buy,  the  conduct 
of  the  buying  process,  and  execution  of 
the  contract  rests  with  the  procurement 
activity,  the  contracting  officer  in 
particular. 

(b)  Personnel  responsible  for  making 
decisions  to  buy  should  maintain  a  close 
and  continuous  relationship  with  their 
procurement  activity  to  ensure  that 
personnel  are  made  aware  of 
contemplated  procurement  actions.  This 
will  be  mutually  beneficial  in  terms  of 
better  planning  for  procurement  action 
and  more  timely,  efficient,  and 
economical  procurement. 

(c)  Personnel  not  delegated 
contracting  authority  may  not  commit 
the  Government,  formally  or  informally 
to  any  type  of  contractual  obligation 
(see  §  34-1.405).  However,  program 
personnel  who  must  use  the  contracting 
process  to  accomplish  their  programs, 
must  support  the  contracting  officer  in 
ensuring  that:  (1)  Requirements  are 
clearly  defined  and  specified;  (2) 
competitive  sources  are  solicited, 
evaluated,  and  selected;  (3)  quality 
standards  are  prescribed  and  met;  (4) 
performance  or  delivery  is  timely;  (5) 
prices,  estimated  costs,  and  fees  are 
reasonable;  (6)  contract  provisions, 
procurement  regulations,  and  applicable 
laws  are  complied  with;  and  (7)  files  are 
documented  to  substantiate  the 
judgments,  decisions,  and  actions  taken. 
(See  §  1-3.801-3.) 

§  34-1.452-2  Planning  for  procurement 

(a)  Program  and  project  plans  should 
include  a  plan  for  procurement  as  an 
integral  part  of  program  or  project 
development. 

(b)  Program  and  project  managers 
should  solicit  the  advice  and  assistance 
of  procurement  persoimel  in  developing 
the  procurement  element  of  program  and 
project  plans  so  that  the  following 
factors  can  be  considered  early  in  the 
planning  process: 

(1)  Definition  of  requirements  in  terms 
of  specifications  or  work  statement  for 
use  in  invitations  for  bids,  requests  for 
proposals,  and  contract  provisions. 

(2)  Development  of  “in-house** 
estimates  for  the  cost  of  property  or 
services  to  be  procured,  and 
identification  of  appropriated  funds 
available  for  the  contract. 

(3)  Identifications  of  factors  which 
require  special  consideration,  i.e.. 


subcontracting;  contractor  financing; 
source  evaluation  criteria;  providing 
facilities  and  equipment;  quality  control; 
product  qualification  testing  and 
acceptance;  patents  and  copyright 
reporting  requirements;  and  other 
approvals  or  clearances,  etc. 

(4)  Development  of  lead-time 
necessary  to  complete  the  procurement 
process,  i.e.,  prepare  and  process  the 
purchase  request,  prepare  and  process 
the  determination  and  findings,  locate 
and  evaluate  sources,  receive  and 
evaluate  bids  or  proposals,  conduct 
preaward  surveys  or  conferences,  and 
negotiate  and/or  award  the  contract  or 
contracts. 

(c)  It  is  incumbent  upon  initiators  of 
procurement  requirements  to  obtain 
timely  approvals  from  higher  authority 
whenever  such  approvals  are  required 
by  regulations  of  this  Department  or 
other  Government  agencies;  e.g., 
procurement  of  data  processing 
resources;  procurement  of  management 
consultant  services;  clearances  by 
Office  of  Management  and  Budget; 
Government  Printing  Office,  Treasury 
Department,  General  Services 
Administration,  etc. 

§  34-1.452-3  Precontract  support 

After  submission  of  the  requirement  to 
the  procurement  activity,  program 
personnel  must  continue  to  support  the 
procurement  process  by  providing 
advice  and  assistance  to  the  contracting 
officer  in  activities  such  as: 

(a)  Formulation  of  procurement  plans. 

(b)  Conduct  preaward  or  preproposal 
briefing  of  prospective  contractors. 

(c)  Conduct  of  preaward  surveys  to 
determine  contractor  responsibility  in 
accordance  with  §  1-1.310  of  this  title. 

(d)  Evaluation  of  technical  and 
business  proposals  submitted  by 
contractors,  including  requests  for 
Government-furnished  facilities  and 
equipment. 

(e)  Development  or  evaluation  of 
plans,  procedures,  and  contract 
provisions  relating  to  quality  control, 
inspection,  test,  and  acceptance  of 
products  or  services. 

(f)  Establishment  of  contract 
requirements  concerning  packing, 
packaging,  marking,  and  shipment  of 
products. 

§  34-1.452-4  Postaward  contract 
administration. 

(a)  Upon  execution  of  the  contract  by 
the  contracting  officer  and  the 
contractor,  the  mutual  obligations  of  the 
Government  and  the  contractor  are 
established  by  and  limited  to  the  written 
stipulations  in  the  contract  instrument 
Unless  authorized  by  the  contracting 
officer,  ED  personnel  shall  not  direct  or 


request  the  contractor  to  assume  any 
obligation  or  take  any  action  not 
specifically  stated  in  the  contract  Only 
the  contracting  officer  may  impose  on 
the  contractor  any  requirement  which 
will  result  in  a  change  to  the  contract 
All  contract  changes  must  be  directed  in 
writing  or  confirmed  in  writing  by  the 
contracting  officer. 

(b)  The  role  of  program,  technical,  and 
other  personnel  in  postaward 
administration  of  the  contract  is  to 
assist  or  advise  the  contracting  officer 
(or  act  as  representatives  when  so 
designated  by  the  contracting  officer)  in 
activities  such  as: 

(1)  Conduct  of  conferences  to  ensure 
mutual  understanding  between  the 
Government  and  the  contractor  as  to 
scope  of  the  contract,  technical  and 
business  requirements,  and  the  rights 
and  obligations  of  the  parties. 

(2)  Technical  direction  during  contract 
performance  and  matters  relating  to 
product  delivery,  acceptance,  or 
rejection. 

(3)  Evaluation  of  contractor 
performance,  including  inspection  and 
testing  of  products,  evaluation  of  reports 
and  data,  subcontract  management, 
utilization  of  facilities  and  equipment, 
cost  control,  etc. 

(4)  Contractor  systems  and 
procediires  evaluation;  including 
accounting  policies  and  procedures, 
purchasing  policy  and  practices.  . , 
property  accounting  and  control,  wage 
and  salary  plans  and  rate  structmres, 
personnel  policies  and  practices,  etc. 

(5)  Modification,  renewal,  or 
termination  of  the  contract 

(6)  Processing  of  disputes  imder  the 
disputes  clause  and  appeals  therefrom. 

Subpart  34-1.6— Debarred, 

Suspended,  and  Ineligible  Bidders 

§  34-1.600  Scope  of  subpart 

This  subpart  prescribes  the  policy  ahd 
procedures  of  the  Department  of 
Education  (ED)  for  (a)  the  establishment 
use,  maintenance,  and  distribution  of  a 
debarred,  suspended,  and  ineligible 
bidders  list  (b)  the  debarment  and 
suspension  of  bidders  for  cause  and  (c) 
the  placement  of  bidders  in  ineligible 
status  for  violations  of  the  provisions  of 
the  Equal  Opportunity  clause. 

§  34-1.602  Establishment  maintenance 
and  distribution  of  a  list  of  concerns  or 
individuals  debarred,  suspended,  or 
declared  ineligible  (Debarred  Bidders  List). 

(a)  ED  establishes  and  maintains  a 
master  consolidated  list  or  file  of  firms 
and  individuals  who  are 
administratively  or  legally  debarred 
from  ED  contracting  and  subcontracting 
and  from  whom  bids  and  proposals  will 
not  be  solicited  as  provided  in  FPR 1- 
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1.603.  This  list  will  be  known  as  the  ED 
Debarred  Bidders  List 

(b]  Collectively,  the  following 
documents  shall  constitute  the  ED 
Debarred  Bidders  List 

(1)  Consolidated  List  of  Current 
Administrative  Debarments  by 
Executive  Agencies,  and  amendments 
thereto,  compiled  and  published  by  the 
Office  of  Investigation— OA,  General 
Services  Administration  (GSA).  This 
publication  is  a  combined  list  of 
debarred,  suspended,  and  ineligible 
bidders,  compiled  from  notifications 
furnished  to  GSA  by  executive  agencies 
of  the  Federal  Government 

(2)  Consolidated  List  of  Persons  or 
Firms  Currently  Debarred  for  Violations 
of  Various  Public  Contracts  Acts 
Incorporating  Labor  Standards 
Provisions,  and  amendments  thereto, 
compiled  by  the  Comptroller  General  of 
the  United  States. 

(3)  Consolidated  List  of  Concerns  and 
In^viduals  Debarred,  Suspended,  or 
Declared  Ineligible  by  the  Department  of 
Education  to  participate  in  its 
procurement  program  under  one  or  more 
of  the  bases  set  forth  in  FPR  1-1.602-1 
and  in  accordance  with  the  regulations 
in  this  Subpart 

(4)  Contract  Ineligible  List  of  persons 
and  firms  declared  ineligible  by  the 
Office  of  Federal  Contract  Compliance 
(OFCC)  of  the  Department  of  Labor  to 
participate  in  Government  contracting 
or  subcontracting  by  reason  of 
noncompliance  with  the  Equal 
Opporti^ty  clause. 

§  34-1.602-1  Bases  for  entry  on  the  ED 
debarred,  suspended,  and  lneHgH>le  list 

The  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  makes  the 
administrative  debarment 
determinations  prescribed  in  FPR  1- 
1.602-l(d).  (f),  and  (g). 

(aHd)  [Reserved] 

(ej  The  Department  Contract 
Compliance  Officer  directs  that  action 
prescribed  by  FPR  l-1.602-l(e)  be  taken. 

§  34-1.603  Treatment  to  be  accorded 
firms  or  Individuals  in  debarred, 
suspended,  or  ineligible  status. 

Total  restrictions.  The  Assistant 
Secretary  for  Management  or  such 
person  as  the  Secretary  may  designate ' 
makes  the  essential  determinations 
required  by  FPR  l-1.603(a)  and  (e). 

S  34-1.604  Causes  and  conditions 
applicable  to  determination  of  debarment. 

Determination  to  debar  or  take  other 
action  concerning  a  firm  or  individual 
for  a  cause  or  condition  for  a  specified 
‘  period  of  time  as  provided  in  §  1-1.604 
of  this  title  shall  be  made  by  the 
Assistant  Secretary  for  Management  or 


such  other  person  as  the  Secretary  may 
designate.  Whenever  cause  for 
debarment  becomes  known  to  any 
contracting  ofilcer,  he  may  submit 
recommendations  for  debarment  to  the 
Assistant  Secretary  for  Management  or 
such  other  person  as  the  Secretary  may 
designate  through  administrative 
channels.  Such  recommendations  shall 
be  accompanied  by  the  documented  file 
of  the  case. 

S  34-1.604-1  Procedural  requirements 
relating  to  the  imposition  of  debarment 

.  (a)  Initiation  of  debarment  action.  The 
Assistant  Secretary  for  Management  or 
such  other  person  as  the  Secretary  may 
designate,  after  consultation  with  the 
Office  of  General  Counsel,  shall 
determine  whether  the  facts  are 
sufficient  to  warrant  debarment.  If  the 
decision  is  not  to  debar,  the  Assistant 
Secretary  for  Management  or  such  other 
person  as  the  Secretary  may  designate 
will  notify  the  contracting  officer 
recommending  the  action.  If  the 
Assistant  Secretary  for  Management  or 
such  other  person  as  the  Secretary  may 
designate  decides  to  institute  debarment 
proceedings,  a  letter  will  be  sent  by 
certified  mail  (return  receipt  requested] 
to  the  firm  or  individual  proposed  for 
debarment  The  letter  shall  (1)  state  that 
debarment  is  being  considered,  [2]  set 
forth  the  reasons  for  the  proposed 
debarment,  and  (3)  state  that  such  party 
will  be  accorded  an  opportunity  for  a 
hearing  within  30  days  from  the  date  of 
receipt  of  such  letter. 

(b)  Hearings.  Hearings  requested  in 
connection  with  debarment  proceedings 
shall  be  conducted  before  the  Assistant 
Secretary  for  Management  or  such  other 
person  as  the  Secretary  may  designate. 
An  opportunity  shall  be  afforded  to  the 
firm  or  individual  to  appear  with 
witnesses  and  coimsel  to  present  facts 
or  circumstances  showing  cause  why 
such  firm  or  individual  should  not  be 
debarred.  If  the  firm  or  individual  elects 
not  to  appear,  the  reviewing  authority 
will  make  its  decision  based  on  the  facts 
on  record  and  such  additional  evidence 
as  may  be  furnished  by  the  parties 
involved.  After  consideration  of  the 
facts,  the  reviewing  authority  shall 
notify  the  firm  or  individual  of  the  final 
decision. 

§  34-1.605  Suspension  of  bidders. 

§  34-1.605-1  Causes  and  conditions 
under  which  ED  may  suspend  contractors. 

Any  contracting  officer  may 
recommend  suspension  of  bidders  for 
the  causes  and  conditions  set  forth  in 
FPR  1-1.605-1.  These  recommendations 
shall  be  accompanied  by  the 
documented  file  of  the  case  and  be 


submitted  through  administrative 
channels  to  the  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  for  a 
determination  of  suspension. 

§  34-1.605-4  Notice  of  suspension. 

The  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  is  responsible 
for  notifying  bidders  of  suspensions  in 
accordance  with  the  provisions  of  FPR 
1-1.605-4. 

§  34-1.606  Departmental  procedure. 

The  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  is  responsible 
for  complying  with  the  provisions  of  FPR 
1-1.606. 

Subpart  34-1.10— Publicizing 
Procurement  Actions 

§  34-1.1000  Scope  of  subpart 

This  subpart  establishes 
Departmental  policy  with  respect  to 
making  solicitations  available  to 
.interested  parties  and  synopsizing 
proposed  procurements  in  the 
Commerce  Business  Daily. 

§  34-1.1001  General  policy. 

It  is  the  Department’s  policy  to 
conduct  its  procurements  in  an  open 
fashion,  to  make  procurements  known  to 
the  public  in  a  timely  manner,  to  foster 
open  and  unrestricted  competition,  and 
to  allow  potential  bidders  and  offerors 
to  participate  in  the  procurement 
process  without  artificial  restrictions. 

§  34-1.1002  AvaUability  of  invitations  for 
bids,  requests  for  proposals,  and  requests 
for  quotations. 

(a)  Potential  offerors/bidders  must  be 
allowed  a  reasonable  period  of  time  in 
which  to  prepare  and  submit  a  response 
to  a  solicitation.  As  a  general  rule,  the 
response  period  is  to  be  at  least  20 
calendar  days  when  procuring  standard 
commercial  articles  or  services,  and  at 
least  30  calendar  days  when  procuring 
other  than  standard  commercial  articles 
or  services.  The  20  and  30  calendar  day 
response  periods  begin  on  the  date  the 
solicitation  is  issued.  The  response 
periods  are  applicable  to  all  formally 
advertised  and  negotiated  procurements 
and  for  small  purchases  of  $5,000  and 
above,  except  in  cases  of  unusual 
emergency. 

(b)  As  indicated  in  §  1-1.1002,  a 
reasonable^munber  of  copies  of  each 
solicitation  publicized  in  the  Department 
of  Commerce  Synopsis,  including 
specifications  and  other  pertinent 
information,  are  to  be  made  available  by 
the  issuing  office  for  distribution  to 
requesting  parties. 
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(1)  A  reasonable  number  of  copies  is 
defined  as  that  number  of  copies 
necessary  to  promptly  satisfy  all 
requests  received  for  the  first  20 
calendar  days  beginning  on  the  date  the 
solicitation  is  issued.  AU  requests 
received  during  the  20-day  periods  are 
to  be  filled.  Requests  received  after  the 
20-day  periods  may  be  filled  on  a  supply 
available,  first-come,  first-served  basis. 
If  the  supply  of  solicitations  is 
exhausted  after  the  twentieth  day.  an 
interested  party  requesting  a  copy 
should  be  so  notified  and  advised  that  a 
copy  of  the  solicitation  is  available  in 
the  issuing  office  for  viewing. 

(2}  When  response  periods  of  less 
than  20  days  for  standard  commercial 
articles  or  services  and  less  than  30 
days  for  other  than  standard  articles  or 
services  are  used,  all  requests  received 
during  these  shorter  than  preferred 
periods  are  to  be  promptly  filled.  If  a 
requestor  requires  a  copy  of  a 
solicitation  after  these  periods  and  the 
supply  is  exhausted,  the  requestor 
should  be  so  notified. 

§  34-1.1003  Synopses  of  proposed 
procurements. 

§  34-1.1003-1  IReserved] 

§  34-1.1003-2  General  requirements. 

(a) (l)-(7)  [Reserved] 

(8)  The  exemption  from  the 
requirement  to  synopsize  in  §  1-1.1003- 
2(a)(8)  is  applicable  only  when  there  is 
to  be  a  noncompetitive  procurement  for 
services  from  one  educational 
institution.  When  more  than  one 
educational  institution  is  to  be  solicited, 
the  procurement  is  required  to  be 
synopsized  in  the  Commerce  Business 
Daily. 

(b)  [Reserved) 

Subpart  34-1.12— Responsible 
Prospective  Contractors 

§  34-1.1200  Scope  of  subpart. 

This  subpart  implements  the  policies 
set  forth  in  FPR  1-1.12  concerning  the 
responsibility  of  prospective 
contractors,  minimum  standards  for 
responsible  prospective  contractors, 
requirements  and  procedures  for  the 
determination  of  responsibility,  and 
policies  regarding  the  determination  of 
subcontractor  responsibility. 

§34-1.1203  Minimum  standards  for 
responsible  prospective  contractors. 

§  34-1.1203-2  Additionai  standards. 

In  addition  to  the  standards  set  forth 
in  FPR  1-1.1203-1  and  -2,  a  prospective 
contractor,  in  order  to  be  determined  as 
responsible  must,  in  the  opinion  of  the 
contracting  officer,  meet  the  following 


standards  as  they  relate  to  the  particular 
procurement  under  consideration. 

(a)  Have  an  established  system  of 
accounting  and  financial  controls  which 
are  determined  by  the  contracting 
officer  to  be  adequate  to  permit  the 
effective  administration  of  the  type  of 
contract  proposed,  particularly  if  under 
its  terms  the  costs  incurred  are  a  factor 
in  determining  the  amount  payable 
under  the  contract,  or  if  advance  or 
progress  payments  are  requested. 

(b)  In  determining  the  adequacy  of  a 
prospective  contractor’s  financial 
resources  for  the  performance  of  the 
proposed  contract,  as  required  by  FPR 
l-1.1203-l(a),  particular  attention  shall 
be  given  to  the  ability  of  the  contractor 
to  discharge  full  financial  responsibility 
for  charges  and  losses  of  Government- 
furnished  material,  when  the  contractor 
has  responsibility  for  such  material. 

§  34-1.1204  Determination  of 
responsibility  or  nonresponsibility. 

§  34-1.1204-1  Requirement. 

The  signing  of  the  contract  shall  be 
deemed  to  be  evidence  of  the 
contracting  officer’s  affirmative 
determination  that  a  contractor  is 
responsible  within  the  meaning  of  FPR 
1-1.1202.  In  the  event  that  a  contracting 
officer  determines  a  prospective 
contractor  to  be  nonresponsible  within 
the  meaning  of  FPR  1-1.1202,  a  written 
determination  to  this  effect  shall'be 
made  by  the  contracting  officer  and 
placed  in  the  contract  file.  (See  FPR  1- 
1.708  if  a  small  business  concern  is 
involved.) 

Subpart  34-1.16 — Reports  of  Identical 
Bids 

§  34-1.1603  Reporting  requirements. 

§  34-1.1603-3  Submission  of  reports. 

(a)  In  order  to  ensure  expeditious 
submission,  contracting  officers  shall 
forward  reports  required  by  §  1-1.1603 
directly  to  the  Attorney  General,  Ref. 
AT-IBR,  Washington,  D.C.  20530. 

(b)  A  copy  of  each  identical  bid  report 
shall  be  submitted  promptly  to  the 
Assistant  Secretary  for  Management  or 
such  other  person  as  the  Secretary  may 
designate. 

PART  34-2— PROCUREMENT  BY 
FORMAL  ADVERTISING 

Subpart  34-2.2— Solicitations  of  Bids 

Sec. 

34-2.205  Bidders  mailing  lists. 

34-2.205-2  Removal  of  names  from  bidders 
mailing  lists. 

Subpart  34-2.4 — Opening  of  Bids  and 
Award  of  Contract 

34-2.406  Mistakes  in  bids. 


Sec. 

34-2.406-3  Other  mistakes  disclosed  before 
award. 

34-2.406-4  Disclosure  of  mistakes  after 
award. 

34-2.407  Award. 

34-2.407-8  Protests  against  award. 

Authority.  5  U.S.C  301;  40  U.S.C.  486(c). 

Subpart  34-2.2— Solicitations  of  Bids 

§  34-2.205  Bidders  mailing  lists. 

§  34-2.205-2  Removal  of  names  from 
bidders  mailing  lists. 

Bidders  mailing  lists  shall  be  reviewed 
annually  to  ensure  that  they  contain 
only  accurate  and  current  information 
which  is  consistent  with  the  present 
needs  of  the  procurement  office. 

Subpart  34-2.4— Opening  of  Bids  and 
Award  of  Contract 

§34-2.406  Mistakes  in  bids. 

§  34-2.406-3  Other  mistakes  disclosed 
before  award. 

(a)  Circumstances  permitting  the 
correction  or  withdrawal  of  bids  are  set 
forth  in  §  1-2.406-3. 

(b)  The  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  makes 
administrative  determinations  in 
connection  with  mistakes  iii  bid  alleged 
after  opening  of  bids  and  before  award. 

(c)  Each  administrative  determination 
shall  be  approved  by  the  Office  of 
General  Coimsel. 

(d)  (1)  and  (2)  (Reserved.) 

(3)  The  data  required  by  §  1-2.406- 
3(d)(3)  will  be  marked  “IMMEDIATE 
ACTION— MISTAKE  IN  BID”  and 
submitted,  in  duplicate,  to  the  Assistant 
Secretary  for  Management  or  such  other 
person  as  the  Secretary  may  designate 
for  evaluation  and  administrative 
determination.  The  file  shall  be 
assembled  in  an  orderly  manner  and 
include  an  index  of  enclosures. 

(4)  Since  examination  of  evidence  is 
necessary  to  determine  the  proper 
course  of  action  to  be  taken,  no  action 
will  be  taken  on  cases  referred  by 
telephone  or  telegraph. 

(5)  (Reserved) 

(6)  Where  the  evidence^  submitted  by 
the  bidder  is  incomplete  or  in  need  of 
clarification,  the  contracting  officer  shall 
document  the  file  to  indicate  efforts  to 
obtain  clear  and  convincing  evidence  to 
support  the  alleged  mistake. 

(e)  Doubtful  mistakes  in  bid  shall  not 
be  submitted  by  contracting  officers 
directly  to  the  Comptroller  General  for 
advance  decisions,  but  shall  be 
submitted  as  indicated  in  paragraph 
(d)(3)  of  this  section. 
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§  34-2.406-4  Disclosure  of  mistakes  after 
award. 

(aHc)  [Reserved.] 

(d)  ITie  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  makes 
administrative  determinations  in 
connection  with  mistakes  in  bid 
disclosed  after  award. 

(e)  Each  determination  shall  be 
approved  by  the  Office  of  General 
Counsel. 

§34-2.407  Award. 

§  34-2.407-8  Protests  against  award. 

(a)  General.  (1)  Contracting  officers 
shall  consider  all  protests  or  objections 
regarding  the  award  of  a  contract, 
whether  submitted  before  or  after 
award,  provided  the  protests  are  filed  in 
a  timely  manner.  As  used  in  this 
subsection,  the  term  “filed”  means 
receipt  in  the  contracting  office  or  the 
General  Accounting  Office  as  the  case  ^ 
may  be.  In  order  to  be  considered 
timely,  protests  based  on  alleged 
improprieties  in  any  type  of  solicitation 
which  are  apparent  before  bid  opening 
or  the  closing  date  for  receipt  of 
proposals  shall  be  filed  prior  to  bid 
opening  or  the  closing  date  for  receipt  of 
proposals.  In  the  case  of  negotiated 
procurements,  alleged  improprieties 
which  do  not  exist  in  initial  solicitations, 
but  which  are  subsequently 
incorporated  by  amendment,  must  be 
protested  not  later  than  the  next  closing 
date  for  receipt  of  proposals  following 
the  incorporation.  In  other  cases, 
protests  shall  be  filed  not  later  than  ten 
(10)  Federal  Government  working  days 
after  the  basis  for  protest  is  known  or 
should  have  been  known,  whichever  is 
earlier.  If  a  protest  has  been  filed 
initially  with  the  contracting  officer,  any 
subsequent  protest  to  the  Secretary, 
Department  of  Education  or  the  General 
Accounting  Office  filed  within  ten  (10) 
Federal  Government  working  days  of 
notification  of  adverse  action  will  be 
considered  provided  the  initial  protest  to 
the  contracting  officer  was  timely. 
Written  confirmation  of  all  oral  protests 
shall  be  requested  from  protestants  and 
must  be  timely  filed.  The  protestant 
shall  be  notified  in  writing  of  the  final 
decision  on  the  protest,  and  the 
notification  shall  set  forth  the  rationale 
upon  which  the  decision  is  based. 

(2)  Reports  concerning  protests, 
whether  before  or  after  award,  shall 
include  the  following  documentation: 

(i)  A  statement  by  the  procuring 
activity’s  headquarters  procurement 
sta^  office,  containing  its 
recommendation,  with  supporting 
reasons,  as  to  the  merits  of  the  protest. 


(ii)  The  contracting  officer’s  statement 
of  facts  and  circumstances  including  a 
discussion  of  the  merits. 

(iii)  The  contracting  officer’s 
conclusions  and  recommendations 
including  documentary  evidence  on 
which  they  are  based. 

(iv)  A  copy  of  the  IFB  or  RFP. 

(v)  A  copy  of  the  abstract  of  bids  or 
proposals. 

(vi)  A  copy  of  the  bid  or  proposal  of 
the  successffil  offeror  to  whom  award 
has  been  made  or  is  proposed  to  be 
made. 

(vii)  A  copy  of  the  bid  or  proposal  of 
the  protestant,  if  any. 

(viii)  The  current  status  of  award. 
When  award  has  been  made,  this  shall 
include  whether  performance  has 
commenced,  shipment  or  delivery  has 
been  made,  or  a  stop  work  order  has 
been  issued. 

(ix)  A  copy  of  any  mutual  agreement 
to  suspend  work  on  a  no-cost  basis 
when  appropriate  (See  §  l-2.407-8(c}}. 

(x)  Copies  of  the  notice  of  protest 
given  offerors  and  other  parties  when 
the  notice  is  appropriate  (See  §  1-2.407- 
8(a)(3)). 

(xi)  A  copy  of  the  technical  evaluation 
report  required  by  §  34-3.5104,  when 
applicable,  and  a  copy  of  each 
evaluator’s  rating  for  all  proposals. 

(xii)  A  copy  of  the  negotiation 
memorandum  when  applicable. 

(xiii)  Any  other  documents  which  are 
relevant  to  the  protest. 

(xiv)  The  name  and  telephone  number 
of  the  person  in  the  procurement  office 
who  may  be  contacted  for  information 
relevant  to  the  protest. 

The  file  shall  be  assembled  in  an  orderly 
manner  and  shall  include  an  index  of 
enclosures. 

(3)  Copies  of  the  views  of  interested 
parties  submitted  piu^uant  to  §  1-2.407- 
8(a](3]  shall  be  furnished  to  the 
Departmental  Protest  Control  Officer. 

(4)  Whenever  the' contracting  officer 
deems  it  desirable  to  obtain  the  views  of 
higher  authority  or  when  submission  is 
required  by  paragraph  (b)(2)  of  this 
section,  the  file  shall  be  forwarded,  in 
duplicate,  through  procurement  channels 
to  the  procuring  activity’s  cognizant 
protest  control  officer  (See  paragraph 
(6),  below]  and  then  to  the  Departmental 
Protest  Control  Officer,  by  the  most 
expeditious  means.  The  file  shall  be 
marked  “IMMEDIATE  ACTION — 
PROTEST  BEFORE  AWARD”. 

(b)  Protest  before  award.  (1)  The 
contracting  officer  shall  require  written 
confirmation  of  any  oral  protest.  To  be 
considered  timely,  the  written 
confirmation  must  be  filed  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 


(2)  In  the  following  cases,  written 
protests  received  by  the  contracting 
officer  shall  be  forwarded,  through 
procurement  channels,  to  the 
Departmental  Protest  Control  Officer. 
Files  concerning  these  protests  shall  be 
submitted,  in- duplicate,  by  the  most 
expeditious  means  and  shall  be  marked 
“IMMEPIATE  ACTION— PROTEST 
BEFORE  AWARD”: 

(i)  The  protestant  requests  referral  to 
the  Secretary  of  Education: 

(ii)  The  protest  is  known  to  have  been 
lo^ed  with  the  Comptroller  General  or 
the  Secretary: 

(iii)  'The  contracting  officer  entertains 
some  doubt  as  to  the  proper  action 
regarding  the  protest  or  believes  it  to  be 
in  the  best  interest  of  the  Government 
that  the  protest  be  considered  by  the 
Secretary  or  the  Comptroller  General. 

Otherwise,  submission  of  protests  to  the 
Departmental  Protest  Control  Officer 
may  be  dispensed  with  by  the 
contracting  officer  if  the  contracting 
officer  is  satisfied  that  the  protest  is 
without  any  reasonable  degree  of 
foundation.  Except  as  modified  in  §  1- 

2.407- 8(b)(3)  and  paragraph  (b)(3)  of  this 
section,  the  contracting  officer,  with  the 
concurrence  of  the  procuring  activity’s 
protest  control  officer  and  the  Office  of 
General  Counsel  may  disallow  the 
protest. 

(3)  When  it  is  known  that  a  protest 
against  the  making  of  an  award  has 
been  lodged  directly  with  GAO,  a 
determination  to  make  award  under  §  1- 

2.407- 8(b)(4)  must  be  approved  by  the 
Assistant  Secretary  for  Management  or 
such  other  person  as  the  Secretary  may 
designate. 

(4)  If  award  is  made  pursuant  to  §  1- 

2.407- 8(b](4),  the  contracting  officer 
shall  document  the  file  to  explain  the 
need  for  immediate  award  and  shall 
notify  the  protestant  and,  as 
appropriate,  others  concerned,  except 
GAO.  Notice  will  be  given  to  GAO  by 
the  Protest  Control  Officer. 

(c)  Protests  after  award.  (1)  The 
contracting  officer  shall  require  written 
confirmation  of  any  oral  protest.  To  be 
considered  timely,  the  written 
confirmation  must  be  filed  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

(2)  Protests  submitted  to  the  Secretary 
shall  be  forwarded,  through 
procurement  channels,  to  the 
Departmental  Protest  Control  Officer 
and  documented  in  accordance  with 
paragraph  (a)(2)  of  this  section.  The  file 
shall  be  submitted,  in  duplicate,  by  the 
most  expeditious  means  and  shall  be 
marked  “IMMEDIATE  ACTION- 
PROTEST  AFTER  AWARD.” 


Federal  Register  /  Vol.  45,  No.  142  /  Tuesday,  July  22,  1980  /  Rules  and  Regulations 


49041 


PART  34-3— PROCUREMENT  BY 
NEGOTIATION 

Subpart  34-3.1—1186  of  Negotiation 

Sec. 

34-3.103  Dissemination  of  procurement 
information. 

34-3.103-50  Notifying  and  debriefing  of 
unsuccessful  oOerors. 

Subpart  34-3.2— Circumstances  Permitting 
Negotiation 

34-3.200  Scope  of  subpart 
34-3.201  National  emergency. 

34-3.204  Personal  or  professional  services. 
34-3.205  Services  of  educational 
institutions. 

34-3.206  Purchases  outside  the  United 
States. 

34-3.210  Impracticable  to  sectu'e 
competition  by  formal  advertising. 
34-3.211  Experimental,  developmental,  or 
research  work. 

34-3.212  Purchases  not  to  be  publicly 
disclosed. 

34-3.215  Otherwise  authorized  by  law. 

Subpart  34-3.3— Determinations,  Findings, 
and  Authorities 

34-3.301  General. 

34-3.302  Determinations  and  findings 
required. 

34-3.303  Determinations  and  hndings. 
34-3.304  Determinations  and  Hndings  by  the 
contracting  officer. 

Subpart  34-3.4— Types  of  Contracts 

34-3.405  Cost-reimbursement  type 
contracts. 

34-3.405-5  Cost-plus-a-fixed-fee  contract 
34-3.408  Letter  contract. 

34-3.450  Unauthorized  types  of  agreements. 
34-3.450-1  Letters  of  intent. 

34-3.450-2  Memorandums  of  understanding. 

Subpart  34-3.6— Small  Purchases 

34-3.600  Scope  of  subpart 
34-3.601  Purpose  and  applicability. 

34-3.602  Policy. 

34-3.603  Competition. 

34-3.603-1  Solicitation. 

34-3.603-2  Data  to  support  small  purchases. 
34-3.603-50  Conduct  of  small  purchases. 
34-3.605  Purchase  order  forms. 

34-3.605-1  Standard  Form  44,  Purchase 
Order-Invoice-Voucher. 

34-3.605-2  Standard  Forms  147  and  148, 
Order  for  Supplies  or  Services. 

34-3.606  Blanket  purchase  arrangements. 
34-3.606-4  Documentation. 

34-3.606-5  Agency  implementation. 

Subpart  34-3.8— Price  Negotiation  Policies 
and  Techniques 

34-3.802  Preparation  for  negotiation. 
34-3.802-2  Alternate  procedures  for 
consideration  of  late  proposal. 
34-3.802-50  Noncompetitive  procurements. 

Subpart  34-3.50— Procurement  Planning 

34-3.5000  Scope  of  subpart. 

34-3.5001  Requirement  for  procurement 
planning. 

34-3.5002  Responsibilities  for  procurement 
plaiming. 

34-3.5003  Preparation  and  contents  of 
procurement  plan. 


Subpart  34-3.51— Selection  of  Offerors  for 

Negotiation  and  Award 

Sec 

34-3.5100  Scope  of  subpart. 

34-3.5101  Applicability. 

34-3.5102  Requests  for  proposals. 

34-3.5103  Evaluation  of  technical  proposals. 
34-3.5104  Technical  evaluation  report 
34-3.5105  Evaluation  of  business  proposals. 
34-3.5106  Conduct  of  evaluation. 

34-3.5107  Competitive  range. 

34-3.5108  Conduct  of  discussions. 

34-3.5109  Closing  of  negotiations. 

34-3.5110  Selection  of  contractor. 

34-3.5111  Notice  and  debriefing. 

Subpart  34-3.52— Administrative  Actions  in 
Connection  With  Cost  Overruns 


Sec. 

34-3.5200  Scope  of  subpart. 

34-3.5201  Applicability. 

34-3.5202  General. 

34-3.5203  Contract  administration. 
34-3.5203-1  General. 

34-3.5203-2  Procedure. 

34-3.5203-3  Contract  modifications. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 


Subpart  34-3.1— Use  of  Negotiation 


§  34-3.103  Dissemination  of  procurement 
information. 


§  34-3.103-50  Notifying  and  debriefing  of 
unsuccessful  offerors. 

(a)  Policy.  (1)  The  policy  of  this 
Department  is  to  provide  a  debriefing, 
when  requested  in  writing,  to  an  offeror 
that  has  unsuccessfully  competed  for  an 
ED  procurement.  Requests  for 
exceptions  or  deviations  fit)m  debriefing 
policy  and  procedures  shall  be 
submitted  to  the  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  for  approval. 

(2)  A  briefing  is  intended  to: 

fi)  Tell  an  imsuccessful  offeror  which 
areas  of  a  proposal  were  judged  to  be 
weak  and  deficient  and  whether  the 
weaknesses  or  deficiencies  were  factors 
in  the  offeror  not  having  been  selected; 

(ii)  Identify  the  factors  which  were  the 
basis  for  selection  of  the  successful 
contractor.  If  the  quality  of  the 
successful  offeror’s  proposal  to  satisfy 
the  mission  requirement  was  the  basis, 
the  unsuccessful  offeror  should  be  so 
informed,  and  given  a  general 
comparison  of  significant  areas,  but  not 
a  point-by-point  comparison  of  all  the 
elements  considered  in  the  evaluation 
criteria.  If  the  successful  offeror  was 
selected  on  the  basis  of  cost,  the 
unsuccessful  offeror  should  be  told  that 
such  is  the  case.  If  selection  was  based 
on  other  factors,  they  should  be 
specified. 

(3)  If  an  unsuccessful  offeror  feels  that 
a  failure  to  obtain  an  award  was  not 
justified,  the  offeror  will  rely,  at  least  in 
part,  on  the  information  received  in  the 
debriefing  to  determine  whether  to  seek 


recourse.  Accordingly,  it  is  essential  that 
a  debriefing  be  conducted  in  a 
scrupulously  fair,  objective,  and 
impartial  manner,  and  that  the 
information  given  the  unsuccessful 
offeror  be  absolutely  factual  and 
consistent  with  the  findings  of  the 
Contracting  Officer  and  the  basis  on 
which  the  award  was  made. 

(4)  A  debriefing  should  not  reveal: 

(i)  Confidential  or  privileged 
commercial  or  financial  information, 
trade  secrets,  techniques,  or  processes 
of  the  other  offerors;  and 

(ii)  The  relative  merits  or  technical 
standing  of  the  unsuccessful  offerors. 

(b)  Procedures.  (1)  Once  a 
procurement  action  has  been  initiated, 
through  the  evaluation  process,  and 
even  after  the  selection  of  a  contractor, 
all  queries  as  to  the  relative  merits  of 
the  submitted  proposals  shall  be 
courteously  but  firmly  directed  to  the 
Contracting  Officer.  All  other  personnel 
will  avoid  exchange  of  comments  with 
all  offerors. 

(2J  If  the  procedures  set  forth  in 
§  34^.802-1  are  utilized,  and  an  award 
will  be  made  within  30  days  after  a 
determination  of  the  competitive  range 
has  been  made,  a  preawaitl  notification 
to  offerors  regarding  whether  their 
proposals  are  within  the  competitive 
range  is  not  required.  A  preaward 
notification  is  required  if  the  procedures 
set  forth  in  §  34-3.802-2  are  utilized  or  if 
it  will  take  longer  than  30  days  after  the 
determination  of  the  competitive  range 
has  been  made  to  make  an  award.  The 
contract  file  must  be  documented  to 
show  when  such  a  determination  is 
made.  If  the  alternate  procedures 
(§  34-3.802-2]  are  utilized,  a  preaward 
notification  must  be  given  to  all  offerors 
at  the  same  time,  as  soon  as  practicable, 
after  the  determination  of  the 
competitive  range  has  been  made.  The 
following  is  a  sample  preaward 
notification  letter  to  those  offerors 
considered  to  be  not  within  the 
competitive  range. 

Subject  ED  Request  for  Proposal  (RFP) 

No. - 

Ladies  and  Gentlemen:  Your  proposal 
submitted  in  response  to  the  subject  Request 
for  Proposal  (RFP)  has  been  evaluated.  Upon 
examination  of  your  proposal  in  accordance 
with  the  criteria  set  forth  in  the  RFP.  it  has 
been  determined  that  the  proposal  is  not 
within  the  competitive  range,  price  and  other 
factors  considered.  (A  brief  explanation  of 
the  reasons  for  this  determination  should  also 
be  included  in  the  letter.)  No  further 
information  is  available  at  this  time.  You  wUl 
be  notified  of  any  award(s)  made  as  a  result 
of  the  solicitation. 

Notification  will  include  the  name  of  the 
successful  offeror(s]  and  dollar  amount  of  the 
resulting  contract(s). 

Since  no  further  negotiations  will  be 
conducted  with  you  concenurig  the  subject 
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RFP,  no  revision  of  your  proposal  will  be 
considered. 

Your  interest  in  our  requirements  is 
appreciated. 

Sincerely  yours. 

Contracting  Officer. 

The  preaward  notification  to  offerors 
whose  proposals  are  outside  the 
competitive  range  when  the  procedures 
specified  in  §  34-3.802-1  are  utilized, 
need  only  state  that  the  offeror’s 
proposal  was  determined  to  be  outside 
the  competitive  range  and  in  general 
terms  state  the  reasons  for  this 
determination.  In  any  preaward 
notification  to  ofierors  whose  proposals 
are  not  within  the  competitive  range 
particular  care  should  be  taken  to 
ensure  that  the  ofieror  is  advised  that 
proposal  revisions  will  not  be 
considered.  Whenever  a  preaward 
notification  is  required,  the  preaward 
notification  to  those  in  the  competitive 
range  need  only  state  this  fact.  A 
postaward  notification  will  be  given  to 
every  unsuccessful  offeror  and  it  will 
include  the  name  of  the  successful 
offeror(s)  and  dollar  amount  of  the 
resulting  contract(s).  Upon  request,  in 
accordance  with  paragraph  (a)  of  this 
section,  unsuccessful  offerors  shall  be 
furnished  the  reasons  why  their 
proposals  were  not  accepted. 

Debriefings  of  unsuccessful  offerors 
should  be  conducted  only  after  award 
has  been  made.  Debriefings  may  be 
given  before  award  if  the  contracting 
officer  determines  it  is  in  the  best 
interest  of  the  Government  to  do  so  and 
that  such  a  debriefing  would  not  harm 
the  integrity  of  the  procurement  process. 
Any  debriefing  which  is  given  before  the 
award  of  a  contract  shall  be  limited  to  a 
discussion  of  the  imsuccessful  offeror’s 
proposal.  Costs  and  prices  proposed  by 
other  offerors  will  not  be  discussed  at 
preaward  debriefings. 

(3)  All  ED  employees  who  receive 
from  an  unsuccessful  offeror  a  request, 
written  or  oral,  for  a  debriefing  shall 
immediately  refer  the  request  to  the 
contracting  officer.  If  the  request  is 
made  orally  the  contracting  officer  shall 
require  that  the  request  be  reduced  to 
writing.  The  contracting  officer  or  a 
designee  shall  be  present  at  all 
debriefings  and  shall  review  written 
debriefings  prior  to  release. 

(4)  In  some  cases  it  may  be  necessary 
to  arrange  informal  debriefings  for  an 
unsuccessful  offeror’s  personnel  by  ED 
evaluation  participants.  This 
determination  will  be  made  by,  and 
meeting  arrangements  will  be  the 
responsibility  of,  the  contracting  officer. 

(5)  It  is  most  important  that  all  ED 
personnel  engaged  in  the  evaluation  and 
selection  process  be  aware  of  the 


foregoing  policies  and  procediu«s. 
Detailed  and  complete  records  of  the 
procurement  will  be  maintained  by  key 
technical  and  contracting  personnel  in  a 
manner  which  will  facilitate  either  a 
written  or  an  oral  debriefing  of  any 
unsuccessful  offeror. 

(c)  Report.  When  a  debriefing  is  held, 
a  brief  report,  summarizing  the  results  of 
the  debriefing,  will  be  prepared  and 
placed  in  the  contract  file. 

Subpart  34-3.2— Circumstances 
Permitting  Negotiation 

§  34-3.200  Scope  of  subpart 

.  The  citation  of  authority  under  which 
a  contract  is  negotiated  shall  be 
referenced  to  the  statutory  provisions, 
for  example,  the  proper  citation  for  use 
of  the  exception  contained  in  S  1-3.211 
of  this  title  is:  41  U.S.C.  252(c)(ll).  The 
citation  of  authority  to  negotiate  under 
other  law  (§  1-3.215  of  this  title]  shall  be 
as  prescribed  in  §  34-3.215. 

§  34-3.201  National  emergency. 

Limitations.  This  authority  shall  not 
be  used  for  other  than  (a)  assistance  to 
labor  surplus  areas  or  small  business 
concerns,  and  (b)  administration  of  the 
Balance  of  Payments  Program,  without 
the  prior  written  approval  of  the  head  of 
the  procuring  activity,  or  a  designee. 

§  34-3.204  Personal  or  professional 
services. 

Limitations.  'This  authority  shall  not 
apply  to  the  procurement  of 
management  consultant  services. 

§  34-3.205  Services  of  educational 
institutions. 

(a)  [Reserved] 

(b)  Limitations.  (1]  This  authority 
shall  be  used  only  for  the  procurement 
of  specialized  noncommercial  services 
which  are  customarily  performed  by 
educational  institutions.  Use  of  this 
authority  for  any  service  other  than 
those  listed  in  §  l-3.205(a]  of  this  title 
shall  require  a  written  determination 
with  supporting  facts  by  the  head  of  the 
procuring  activity  that  the  particular 
type  of  service  is  available  only  from 
educational  institutions. 

[2]  Proposals  shall  be  solicited  from  as 
many  educational  institutions  as  are 
known  to  possess  the  required 
capability.  This  shall  be  consistent  with 
§  l-3.101(c].  Solicitation  of  a  single 
educational  institution  shall  require  a 
written  "lustification  for 
Noncompetitive  Procurement”  in 
accordance  with  the  requirements  of 
Subpart  34-3.8. 

(3]  Where  the  circumstances  of  both 
paragraphs  [f]  [1]  and  [2]  of  this  section 
pertain  in  the  same  case,  the  required 
determinations  shall  be  combined  and 


made  by  the  head  of  the  procuring 
activity. 

§  34-3.206  Purchases  outside  the  United 
States. 

This  authority  shall  be  used  in 
preference  to  any  other  authority  under 
the  circiimstances  set  forth  in  §  l-^.206 
of  this  title. 

§  34-3.210  Impracticable  to  secure 
competition  by  formal  advertising. 

[a]  Application.  [1]  Negotiation  under 
§  1-3.210  of  this  title  shall  be  conducted 
on  a  competitive  basis  to  the  maximiim 
practicable  extent;  except,  when 
negotiation  is  justified  under  the 
circumstances  specified  in 

§  l-3.210(a](l]  of  this  title. 

(2]  The  illustration  specified  in 

§  l-3.210(a](3]  of  this  title  shall  apply 
only  if  the  negotiation  is  for  the  identical 
requirements  specified  in  the 
imresponsive  bid.  If  specification 
deviations  are  authorized  or  if  delivery, 
quantity,  or  other  requirements  are 
changed,  the  revised  requirements  shall 
be  readvertised  or,  if  appropriate, 
negotiated  under  one  of  the  other 
authorities  prescribed  in  Subpart  1-3.2 
of  this  title. 

[3]  Cases  of  doubt  in  applying  the 
illustration  specified  in  §  l-3.210(a](13] 
of  this  title  shall  be  resolved  in  favor  of 
formal  advertising. 

[b]  Limitations.  This  authority  shall 
not  be  used  when  negotiation  is 
authorized  by  any  other  authority  set 
forth  in  §§  1-3.201  through  1-3.215  of 
this  title. 

§  34-3.21 1  Experimental,  developmental, 
or  research  work. 

Limitations.  Whenever  more  than 
single  unit  quantities  of  equipment  or 
supplies  are  to  be  procured  under  this 
authority,  the  quantity  shall  be  justified 
as  reasonable  and  essential  by  the 
program  authority  submitting  the 
procurement  request. 

§  34-3.212  Purchases  not  to  be  publicly 
disclosed. 

Limitations.  'This  authority  shall  be 
used  in  preference  to  any  other 
authority  when  competition  is  to  be 
limited  because  of  the  need  for 
nondisclosure  (also  see  §  1-1.1003  of  this 
title]. 

§  34-3.215  Otherwise  authorized  by  law. 

When  other  statutory  authority  is  the 
basis  for  negotiation,  the  proper  citation 
for  the  contract  is  41  U.S.C.  252(c](15] 
plus  the  section  number,  title  of  the  Act, 
and  the  Pub.  L.  number  (or  U.S.C. 
citation]  of  the  statute  which  permits 
negotiation.  For  example,  the  proper 
citation  in  a  contract  for  the 
procurement  of  expert  and  consultant 
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service  would  be  41  U.S.C.  252(c)(15) 
and  5  U.S.C.  3109. 

I 

Subpart  34>3.3 — Determinations, 
Findings,  and  Authorities 

§  34-3.301  General. 

(a)  Determinations  and  findings  which 
authorize  negotiation  of  contracts  and 
determinations  which  support  other 
procurement  actions  shall  be  made  in 
accordance  with  §  34-3.303. 

(b)  Class  determinations  and  findings 
shall  be  justified  on  the  basis  of  need  to 
avoid  processing  multiple 
determinations  and  findings  when  more 
than  one  contract  must  be  negotiated 
under  the  same  negotiation  authority  for 
the  same  program  or  project.  The 
multiple  procurements  must  be  for  items 
or  services  which  are  to  be  negotiated  at 
or  near  the  same  time  and  are  so  related 
as  to  constitute  a  logical  and  distinct 
class.  All  class  determinations  and 
findings  shall  be  limited  to  a  period  of  1 
year  or  less,  except  that  those 
determinations  and  findings  required  by 
§  1-3.211  may  be  authorized  for  3  years. 

§  34-3.302  Determinations  and  findings 
required. 

The  following  determinations  in 
connection  with  the  negotiation  of 
contracts  are  required  to  be  made  in 
writing,  supported  by  written  findings. 

(a)  The  determination  required  by 
section  304(b)  of  the  Act  (41  U.S.C. 
254(b]}  as  to  estimated  cost  of,  and  fees 
to  be  paid  under,  cost-plus-a-fixed-fee 
contracts  (see  §§  1-3.401, 1-3.405-4,  and 
l-3.405-5(c)(2)); 

(b)  The  determination  required  by 
section  304(b]  of  the  Act  that  the  use  of 
a  cost  or  a  cost-plus-a-fixed-fee  contract 
or  an  incentive-type  contract  is  likely  to 
be  less  costly  than  other  methods  or  that 
it  is  impracticable  to  secure  property  or 
services  of  the  kind  or  quality  required 
without  the  use  of  a  cost  or  cost-plus-a- 
fixed-fee  contract  or  an  incentive-type 
contract  (see  §§  1-3.404-4  and  1-3.405-1 
of  this  title): 

(c)  The  determination  required  by 
section  303(b)  of  the  Act  (41  U.S.C. 
253(b))  that  it  is  in  the  public  interest  to 
reject  all  bids: 

(d)  The  determination  required  by 
section  305(c)  of  the  Act  (41  U.S.C. 
255(c))  that  the  making  of  advance 
payments  would  be  in  the  public  interest 
(see  §  1-30.405  of  this  title); 

(e)  The  determinations  required  with 
respect  to  waiving  a  requirement  for  the 
submission  of  cost  or  pricing  data  and 
the  certification  thereof  (see  §  1-3.807- 
3(b)  of  this  title)  and  for  the  inclusion  of 
the  clauses  required  by  §§  1-3.814-1 
through  1-3.814-3  of  tUs  title  in 


contracts  with  foreign  governments  or 
agencies  thereof. 

(f)  The  determinations  required  by 
section  304(c)  of  the  Act  (41  U.S.C. 

254(c))  and  Subpart  1-6.10  of  Part  1-6 
with  respect  to  omitting  the  clause 
specified  in  §  1-7.101-10  or  §  1-7.602-7 
of  this  title  from  contracts  with  foreign 
contractors  or  subcontractors  regarding 
the  right  of  the  Comptroller  General  of 
the  United  States  to  examine  the 
contractor’s  records  when  it  is 
determined  (1)  that  the  omission  will 
serve  the  best  interests  of  the  United 
States,  or  (2)  that  the  public  interest  will 
best  be  served  by  the  omission  (see  §  1- 
6.1001  of  this  title). 

(g)  Exceptions  to  the  restrictions  of 
the  Buy  American  Act  (41  U.S.C.  lO(a-d) 
and  determinations  under  the  Balance  of 
Payments  Program:  see  Part  1-6  of  this 
title. 

(h)  Use  of  time  and  materials  or  labor- 
hour  type  contract  (see  §  1-3.406  of  this 
title). 

(i)  Acquisition  of  construction  of 
equipment  or  facilities  on  property  not 
owned  by  the  United  States  pursuant  to 
42  U.S.C.  241(g). 

(j)  Use  of  letter  contracts  (see  §  1- 
3.408). 

§  34-3.303  Determinations  and  findings. 

The  following  determinations  and 
findings  shall  be  made  by  the  Assistant 
Secretary  for  Management  or  such  other 
person  as  the  Secretary  may  designate: 

(a)  The  determination  required  by  §  1- 
3.211  of  this  title  with  respect  to 
contracts  which  will  require  expenditure 
in  excess  of  $25,000. 

(b)  The  determinations  required  by 
§  §  1-3.212  of  this  title  and  34-3.213  of 
this  part. 

(c)  The  determinations  required  by 
§  1-3.213  of  this  title. 

(d)  The  determination  required  for  the 
omission  of  the  Examination  of  Records 
clause  fiom  contracts  with  foreign 
contractors  or  subcontractors  (see  §  1- 
6.1004  of  this  title). 

(e)  Determinations  in  accordance  with 
§  1-6.103-3. 

(f)  The  determination  required  by  §  1- 
3.302(d)  that  the  making  of  advance 
payments  is  in  the  public  interest. 

(g)  The  determination  required  by  §  1- 
3.201  for  reasons  other  than: 

(1)  Assistance  to  labor  surplus  areas 
or  small  business  concerns,  and 

(2)  Administration  of  the  Balance  of 
Payments  Program. 

(h)  The  determinations  and  findings 
required  by  §S  1-3.202  and  1-3.214. 

(i)  The  determinations  and  findings 
required  by  §§  l-3.302(c)  and  l-3.302(e). 

(j)  The  determinations  which  support 
exceptions  to  restrictions  of  the  Buy 
American  Act  (41  U.S.C.  lO(a-d))  and 


the  determinations  and  deviations 
required  by  Subpart  1-6.8  in 
administration  of  the  Balance  of 
Payments  Program. 

(k)  All  class  determinations  and 
findings. 

(l)  The  determinations  required  by 

§  1-3.406  with  respect  to  the  use  of  time 
and  materials  and  labor  hour  contracts. 

§  34-3.304  Determination  and  findings  by 
the  contracting  officer. 

The  following  determinations  and 
findings  shall  be  made  by  the 
contracting  officer: 

(a)  The  determinations  required  by 
§§  1-3.207;  1-3.208, 1-3.210;  and  1-3.215, 
if  any. 

(b)  The  determination  required  by  §  1- 
3.211  for  contracts  not  in  excess  of 
$25,000. 

(c)  The  determinations  required  by 
§  1-3.302  (a)  and  (b). 

(d)  Any  other  determinations  and 
findings  not  required  to  be  made  by 
higher  authority. 

Subpart  34-3.4 — Types  of  Contracts 

§  34-3.405  Cost-reimbursement  type 
contracts. 

§  34-3.405-5  Cost-plus-a-fixed-fee 
contract 

(a) — (b)  (Reserved] 

(c)  Limitations.  (1)  [Reserved] 

(2)  Proposed  fixed  fees  under  cost- 
plus-a-fixed-fee  contracts  which  exceed 
the  following  limitations  shall  be 
approved  by  the  Assistant  Secretary  for 
Management  or  such  other  peraon  as  the 
Secretary  may  designate: 

(i)  Ten  percent  of  the  estimated  cost, 
exclusive  of  fee,  or  any  cost-plus-a- 
fixed-fee  contract  for  experimental, 
developmental,  or  research  work. 

(ii)  Seven  percent  of  the  estimated 
cost,  exclusive  of  fee,  of  any  other  cost- 
plus-a-fixed-fee  contract 

§  34-3.408  Letter  contract 

(a)  Definition.  A  letter  contract  is  a 
written  preliminary  contractual 
instrument  which  authorizes  immediate 
commencement  of  work  or  services. 

(b)  Policy.  The  policy  of  the 
Department  of  Education  is  not  to  issue 
letter  contracts.  Exceptions  to  this 
policy  will  be  permitted  only  in  those 
cases  where  all  matters  of  a  substantive 
nature,  such  as  statements  of  work, 
delivery  schedules,  and  general  and 
special  clauses  have  been  resolved  and 
agreed  upon. 

(c)  Application.  A  letter  contract  may 
be  entered  into  only  when:  (1)  The 
urgency  of  the  requirement  necessitates 
that  the  contractor  be  given  a  binding 
commitment  so  that  work  can 
commence  immediately,  (2)  preparation 
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of  a  definitive  contract  in  sufficient  time 
to  meet  Departmental  requirements  is 
not  possible,  and  (3)  prior  approval  has 
been  obtained.  (For  approval  levels,  see 
paragraph  (d)  of  this  section.) 

(d)  Approval.  Any  letter  contract  must 
be  approved  by  the  Assistant  Secretary 
for  Management  or  such  other  person  as 
the  Secretary  may  designate. 

(e)  Limitations.  (1)  A  letter  contract 
shall  not  be  entered  into  without 
competition  when  competition  is 
practicable. 

(2)  A  letter  contract  shall  be 
superseded  by  a  definitive  contract  at 
the  earliest  practicable  date,  but  in  no 
event  later  than  150  days  after  the  date 
of  execution  of  the  letter  contract. 

(3)  The  maximum  fund  liability  of  the 
Government,  stated  in  the  letter 
contract,  will  be  limited  to  only  that 
amount  determined  essential  to  cover 
the  contractor’s  requirements  for  funds 
prior  to  definitization. 

§  34-3.450  Unauthorized  types  of 
agreements. 

§  34-3.450-1  Letters  of  Intent 

(a)  Description.  A  letter  of  intent  is  an 
informal,  unauthorized  agreement 
between  the  Government  and  a 
prospective  contractor  which  indicates 
that  products  or  services  will  be 
produced  after  completion  of  funding 
and/or  other  contractual  formalities. 

Such  letters  of  intent  are  often  solicited 
by  prospective  contractors  or  may  be 
originated  by  Government  personnel. 

(b)  Policy.  (1)  The  practice  of  issuing 
letters  of  intent  is  not  authorized  by  the 
Federal  Procurement  Regulations  and  is 
therefore  prohibited.  ED  personnel  shall 
not  issue  such  letters  for  the  following 
reasons: 

(i)  While  such  letters  of  intent  may 
disclaim  Government  liability,  they  may 
induce  potential  contractors  to  initiate 
costly  preparations  in  anticipation  of 
contract  award. 

(ii)  Procurements  announced  in  such 
letters  do  not  always  materialize.  The 
result  may  be  costly  to  the  Government, 
the  prospective  contractor,  or  both.  If 
the  author  of  the  letter  of  intent  is  an 
authorized  contracting  agent  of  the 
Department,  the  Government  may  be 
bound  by  the  action,  even  though  the 
action  is  contrary  to  sound  procurement 
practices  and/or  fiscal  regulations.  If  the 
author  of  the  letter  of  intent  lacks 
procurement  authority,  the  prospective 
contractor  may  incur  substantial 
expenditures  for  which  the  contractor 
may  not  recover  fiom  the  Government, 
but  for  which  the  contractor  may.  seek  to 
hold  the  unauthorized  author  personally 
liable.  (See  Subparts  1-1.4,  of  this  Title 
and  34-1.4  of  this  chapter.) 


(iii)  The  issuance  of  a  letter  of  intent 
may  violate  the  “Anti-Deficiency  Act” 

(31  U.S.C.  665). 

(2)  It  is  recognized  that  potential 
contractors  have  a  need  to  obtain 
procurement  information  at  the  earliest 
possible  moment  in  order  to  make 
timely  preparations.  To  this  end, 
procurement  personnel  are  expected  to 
move  as  efficiently  and  expeditiously  as 
possible  on  all  procurement  actions.  It  is 
not  permissible,  however,  to  issue 
letters  of  intent  to  circumvent  the 
requirements  of  FPR  and  EDPR. 

(c)  Exceptions.  The  prohibition 
against  letters  of  intent  does  not 
preclude  the  award  of  contracts 
conditioned  upon  the  availability  of 
funds  under  conditions  which  warrant 
such  contracts  (see  §  34-1.354  of  this 
chapter). 

§  34-3.450-2  Memorandums  of 
understanding. 

(a)  Description.  A  “memorandum  of 
understanding”  is  an  unauthorized 
agreement,  usually  drafted  during  the 
course  of  negotiations,  to  modify 
mandatory  FPR  emd  EDPR  provisions  in 
such  a  manner  as  to  make  them  more 
acceptable  to  a  prospective  contractor. 
Such  memorandums  may  bind  the 
contracting  officer  and  his  successors 
not  to  exercise  rights  given  the 
Government  under  the  contract,  or  may 
contain  other  matters  directly  contrary 
to  the  language  of  the  solicitation  or 
prospective  contractual  document. 

(b)  Policy.  Use  of  memorandums  of 
understanding  described  in  paragraph 
(a)  of  this  section,  is  not  authorized.  Any 
change  in  a  solicitation  or  contract  shall 
be  made  by  amendment  or  modification 
to  toat  document.  When  a  change  to  a 
prescribed  contract  clause  is  considered 
necessary,  a  deviation  shall  be 
requested. 

Subpart  34-3.6 — Small  Purchases 

§  34-3.600  Scope  of  subpart 

This  subpart  prescribes  the  policies 
and  procedures  for  purchases  of 
supplies  and  nonpersonal  services  when 
the  aggregate  dollar  amount  in  any  one 
transaction  does  not  exceed  $10,000. 
Purchases  not  in  excess  of  $10,000  which 
are  accomplished  in  accordance  with 
the  policies  and  procedures  of  this 
subpart  34-3.6  shall  be  termed  “small 
purchases.”  Small  purchase  methods 
included  in  this  subpart  include 
solicitations  made  either  orally,  or  in 
writing  using  a  SF-18,  and  award  via 
Standard  Form  147  (Order  for  Supplies 
or  Services);  Standard  Form  44 
(Purchase  Order-In  voice- Voucher); 
Blanket  Purchase  Agreements  (BPA),  or 
Imprest  Funds.  Procurements  not  in 


excess  of  $10,000  which  are 
accomplished  by  more  formal 
negotiation  methods  other  than  those 
prescribed  in  this  subpart  and  which  are 
negotiated  pursuant  to  41  U.S.C. 

252(c)(3),  are  also  defined  as  small 
purchases.  In  arriving  at  the  “aggregate 
dollar  amount”  involved,  all  supplies 
and  services  must  be  included  which 
would  be  properly  grouped  together  in  a 
single  advertisement  for  bids  if  the 
procurement  were  being  effected  by 
formal  advertising.  The  amount  of 
$10,000  includes  Ae  total  price  of  the 
order  including  all  estimated  handling 
and  fi'eight  charges  to  be  paid  to  the 
prospective  contractor.  Requirements 
aggregating  more  than  $10,000  shall  not 
be  broken  down  into  several  purchases 
which  are  $10,000  or  less  merely  for  the 
purpose  of  permitting  negotiation  or 
utilizing  the  small  purchase  methods 
authorized  under  §§  1-3.6  and  34-3.6. 

§  34-3.601  Purpose  and  applicability. 

(a)  Purpose.  The  objective  of  the 
simplified  small  purchase  methods 
prescribed  herein  is  to  reduce 
administrative  costs  to  the  extent 
possible  within  the  limits  of  applicable 
laws  and  regulations. 

(b)  Applicability.  (1)  The  policies  and 
procedures  in  1-3.6  and  this  subpart 
shall  not  be  used  for  the  following: 

(i)  Procurements  which  are 
accomplished  through  delivery  orders 
issued  under  indefinite  delivery 
contracts,  e.g.,  definite  quantity 
contracts,  requirements  contracts,  and 
indefinite  quantity  contracts. 

(ii)  Procurements  made  by  formal 
advertising  or  negotiation  other  than  by 
§  1-3.203,  which  were  initially  estimated 
to  exceed  $10,000,  but  ultimately 
resulted  in  a  preaward  price  of  $10,000 
or  less. 

(iii)  Small  purchases  which  are 
initially  estimated  not  to  exceed  $10,000, 
but  ultimately  result  in  a  preaward  price 
in  excess  of  $10,000.  If  the  price  exceeds 
$10,000,  the  authority  of  41  U.S.C. 
252(c)(3)  may  not  be  used. 

(iv)  Construction  requirements 
estimated  to  exceed  $2,000.  However,  if 
the  initial  estimate  is  $2,000  or  less  but 
the  ultimate  preaward  dollar  amount 
resulting  from  quotations  received 
exceeds  $2,000,  but  does  not  exceed 
$2,500,  award  may  be  made  pursuant  to 
the  policies  and  procedures  of  §  1-3.6, 
this  subpart,  and  the  authority  in  41 
U.S.C.  252(c)(3)  which  is  permitted  by 

§  1-18.302.  (See  §  1-18.3  for  policies  and 
procedures  pertaining  to  the 
procurement  of  construction  by 
negotiation.) 

(v)  Procurement  of  architect-engineer 
professional  services  of  any  dollar 
amount.  (See  §  §  1-4.10  and  1-16.7  for 
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policies,  procedures,  and  forms 
pertaining  to  the  procurement  of  A  &  E 
services.) 

(2)  This  subpart  does  not  preclude  the 
use  of  bilateral  purchase  orders. 
Standard  Forms  19  and  19B  for 
construction  contracts  imder  $2,000  (see 
S  1-16.402-1),  or  a  negotiated  two-party 
formal  contract  for  procurement  not  in 
excess  of  $10,000  where  the  procurement 
requires  a  specific  contract  provision 
relating  to  technical  inspection  or  test 
specification  changes,  government 
furnished  property,  insurance,  patents, 
price  adjustments,  or  the  like. 

§  34-3.602  Policy. 

(a)  Negotiation  Authority.  Negotiated 
contracts  or  purchases  aggregating 
$10,000  or  less  shall  be  made  under  the 
authority  of  41  U.S.C.  252(c)(3)  and  §  1- 
3.203  rather  than  under  any  of  the  othn 
sections  in  §  1-3.2.  For  example,  small 
purchases  for  expert  or  consdtant 
services  shall  be  made  under  41  U.S.C. 
252(c)(3)  and  1-3.203  rather  than  41 
U.S.C.  252(c)(15)  and  5  U.S.C.  3109,  and 
small  purchases  which  are  set-aside  for 
small  business  unilaterally  or  jointly 
shall  be  made  under  the  authority  of  41 
U.S.C.  252(c)(3)  and  1-3.203  rather  than 
41  U.S.C.  252(c)(1)  or  41  U.S.C. 

252(c)(15).  The  negotiation  authority 
shall  be  cited  on  Ae  face  of  the 
Standard  Form  147. 

(b)  Placement  of  small  purchases  with 
small  business  concerns,  labor  surplus 
area  concerns,  and  minority  business 
enterprises  shall  be  encouraged  to  the 
extent  consistent  with  the  objectives  of 
this  subpart.  When  source  lists  are 
maintained  for  procurements  of  $10,000 
or  less,  these  source  lists  should  include 
known  concerns  in  these  categories. 
These  concerns  and  enterprises  shall  be 
given  opportunities,  at  least  equal  to 
other  firms,  to  submit  quotations  in 
response  to  small  purchase  solicitations. 

(c)  Mandatory  Sources.  Purchases 
shall  be  made  in  the  open  market  only 
when  requirements  cannot  be  satisfied 
by  requisition  or  order  firom  mandatory 
sources  in  accordance  with  Part  1-5  or 
Federal  Supply  Schedule  contracts  in 
accordance  with  FPMR  101-26.4. 

(d)  Limitations  on  the  use  of  Small 
Purchase  Methods.  (1)  The  contracting 
officer  has  the  responsibility  and 
authority  to  determine  which  purchase 
method  is  most  suitable,  efficient,  and 
economical  for  use  in  meeting  the 
immediate  requirement. 

(2)  The  small  purchase  methods  are 
designed  to  procure  defined,  off-the- 
shelf,  standard  supplies,  equipments,  or 
services  which  may  be  awarded  on  the 
basis  of  a  fixed  price  quotation.  Small 
pwchase  methods  should  not  be  used  to 
procure  R  &  D,  complex  studies, 


services,  and  the  like  (which  require 
judgmental  technical  evaluations  and 
involved  negotiations)  where  the  award 
cannot  be  confidently  made  on  the  low 
price.  Where  procurements  are  not 
suitable  for  accomplishment  using  small 
purchase  methods  more  formal 
negotiation  methods  or  formal 
advertising  should  be  used. 

(3)  Small  purchases  accomplished  in 
accordance  with  this  subpart  may  not  be 
awarded  on  a  cost-reimbursement  basis. 

(4)  Consultants.  Small  purchase 
methods  should  be  used  with  great . 
prudence  for  the  prociu'ement  of 
consultants  to  avoid  the  increased 
possibility  at  the  higher  dollar  level  of 
$10,000,  of  using  consultants  in  an 
improper  personal  service  capacity. 

(5)  Delegations  of  contracting  officer 
authority  for  small  purchases  may  be 
selectively  increased  fiom  $2,500  up  to 
$10,000  provided  purchasing  agents  have 
met  the  selection  requirements  and  have 
a  working  knowledge  of  the 
requirements  of  this  subpart.  Personnel 
responsible  for  making  and  approving 
small  purchases  should  acquire  formal 
training  in  this  area. 

§  34-3.603  Competition. 

§34-3.603-1  Solicitation. 

(a)  Small  purchases  not  exceeding 
$250  may  be  accomplished  without 
securing  competitive  quotations  where 
the  prices  are  considered  reasonable, 
but  such  purchases  shall  be  distributed 
equitably  among  qualified  suppliers. 
Records  of  purchases  of  $250  or  less 
need  not  include  justification  for 
soliciting  only  a  single  source  or  a 
justification  explaining  how  prices  were 
determined  to  be  reasonable.  Operating 
agencies  may  reduce  this  limitation  in 
accordance  writh  agency  requirements. 

(b)  For  purchases  between  $250  and 
$2,500,  solicitation  generally  may  be 
limited  to  three  suppliers. 

§  34-3.603-2  Data  to  support  small 
purchases. 

See  §  1-3.603-2. 

§  34-3.603-50  Conduct  of  small 
purchases. 

(a)  Purchases  not  in  excess  of  $500.  (1) 
Competition.  Purchases  not  in  excess  of 
$500  may  be  accomplished  writhout 
securing  competitive  quotations.  Such 
purchases  are  exempt  from  §  34-3.802- 
50  which  requires  a  wrritten  justification 
for  noncompetitive  procurement. 
Purchases  shall  be  distributed  equitably 
among  qualified  sources.  Purchases  not 
in  excess  of  $500  shall  not  be  made 
repetitively  to  one  source  except  for 
reasons  which  will  clearly  and 
convincingly  justify  a  noncompetitive 
procurement  in  accordance  with  §  34- 


3.802-50.  Where  there  are  multiple 
sources  available  to  provide  an  item  or 
service,  a  quotation  should  be  solicited 
from  other  than  the  previous  source 
prior  to  placing  a  repeat  order. 

(2)  Solicitation  of  Quotations. 
Quotations  for  purchases  not  in  excess 
of  $500  should  usually  be  made  orally 
but  may  be  made  in  waiting.  If  written 
solicitations  are  used,  they  must  be 
accomplished  in  accordance  with  §  34- 
3.603-^b)(6)(ii). 

(3)  Evaluation  of  price.  The 
administrative  cost  of  verifying  the 
reasonableness  of  the  price  of  purchases 
not  in  excess  of  $500  may  more  than 
offset  potential  savings  in  detecting 
instances  of  overpricing;  therefore, 
action  to  verify  the  reasonableness  of 
the  price  need  be  taken  only  when  the 
buyer  or  contracting  officer  suspects 
that,  or  has  information  to  indicate  that, 
the  price  may  not  be  reasonable,  e.g., 
comparison  to  previous  price  paid, 
personal  knowledge  of  the  item 
involved.  No  written  determination  as  to 
the  reasonableness  of  the  price  is 
required  except  in  instances  where  there 
is  serious  doubt  as  to  the 
reasonableness  of  the  price. 

(b)  Purchases  in  excess  of  $500  up  to 
$10,000.  The  following  describes  the 
major  considerations  and  steps  involved 
in  making  purchases  in  excess  of  $500 
up  to  $10,000. 

(1)  Specification-statement  of  work. 
The  purchase  requirement  as  described 
in  a  specification  or  statement  of  work 
must  be  clear  and  complete.  Cltirity  is 
important  to  achieve  effective 
competition  because  it  enables  all 
potential  quoters  to  reach  a  common 
understanding  of  the  requirement.  A 
complete  expression  of  the 
Government’s  requirement  reduces 
potential  misunderstandings  in 
competitive  procurements  and  increases 
the  probability  that  the  Government  wnll 
receive  what  is  actually  required. 

(2)  Notice  of  intention  to  make  a 
service  contract  The  requirement  in 
§  1-12.905-3  to  forward  a  Standard 
Form  98,  Notice  of  Intention  to  Make  a 
Service  Contract,  to  the  Department  of 
Labor  for  any  contract  exceeding  $2,500 
also  applies  to  small  purchases  over 
$2,500. 

(3)  Competition.  Solicitation  of 
competitive  quotations  frnm  a 
reasonable  number  of  qualified  sources 
of  supply  shall  be  made  to  assure  that 
the  procurement  is  to  the  advantage  of 
the  Govenunent,  price  and  other  factors 
considered.  Generally,  three  is  a 
reasonable  number  of  sources  for 
purchases  in  excess  of  $500  but  under 
$5,000.  More  than  three  sources  may  be 
solicited  at  the  discretion  of  the 
contracting  officer.  A  reasonable 
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number  of  sources  for  purchases  of 
$5,000  up  to  $10,000  is  a  minimum  of 
three.  A  maximum  number  cannot  be 
speciHed  apart  from  considering  the 
nature  of  the  requirement  to  be 
purchased. 

(4)  Noncompetitive  purchasea. 
Purchases  in  excess  of  $500  up  to  $10,000 
which  are  made  noncompetitively 
require  justiHcation  as  to  why 
competition  was  not  obtained.  The 
justification,  which  may  be  in  the  form 
of  a  statement  in  the  request  for  contract 
or  requisition  must  address  the 
considerations  in  S  34-3.802-50.  The 
contracting  officer  may  approve  or 
disapprove  the  justification.  Award  of 
the  contract  or  purchase  order  up  to 
$10,000  by  the  contracting  officer  shall 
constitute  approval  of  the  justification. 

(5)  Synopsis  Small  purchases 

of  $5,000  and  above  shall  be  synopsized 
in  the  Commerce  Business  Daily  in 
accordance  with  §  1-1.10  unless  one  of 
the  exceptions  in  §  1-1.1003-2  applies. 
Synopses  shall  be  sent  to  the  Commerce 
Business  Daily  and  due  dates  for  receipt 
of  quotations  shall  be  timed  so  that 
there  is  a  reasonable  time  for  potential 
quoters  to  request  RFQ’s  euid  submit 
quotations.  Generally  the  synopsis 
should  be  mailed  to  the  Commerce 
Business  Daily  10  days  prior  to  but  not 
later  than  the  day  the  SF-18  is  released. 
Approximately  30  days  should  be 
planned  between  publishing  of  the 
synopsis  and  the  due  date  for  receipt  of 
quotations.  The  synopsis  should  contain 
notice  that  the  requirement  is  a  small 
purchase. 

(6)  Solicitation  of  quotations,  (i) 
Solicitations  for  purchases  under  $5,000 
may  be  solicited  either  orally  or  in 
writing.  Data  to  support  oral 
solicitations  shall  be  in  accordance  with 
§  1-3.603-2.  Written  solicitations  should 
be  used  when  (A)  the  sources  are 
located  outside  the  local  area,  (B) 
special  specifications  are  involved,  (C)  a 
large  number  of  items  are  included  in  a 
single  proposed  procurement,  or  (D) 
obtaining  oral  quotations  is  not 
considered  efficient.  Written 
solicitations  for  purchases  imder  $5,000 
shall  be  prepared  in  accordance  with 
the  following  paragraph  §  34-3.603- 
50(bK6)(ii). 

(ii)  Written  solicitations  should  be 
used  for  all  purchases  estimated  to  be 
$5,000  up  to  $10,000.  Standard  Form  18, 
Request  for  Quotations,  shall  be  used  for 
written  solicitation  of  quotations  in 
accordance  with  §  1-16.201.  Written 
competitive  solicitations  shall  contain 
the  following  elements  as  a  minimum. 

(A)  Specification  or  Statement  of 
Wo  A. 

(B)  Delivery  schedule. 

(C)  Quantity. 


(D)  Add  the  clauses  as  required  by 
s  34-3.605-2(b)(3]  and  (4). 

(Ej  Add  the  Certifications  and 
Representations  as  required  by  9  34- 
3.605-2(b)(5). 

(F)  Cite  the  negotiation  authority  of  41 
U.S.C.  252(c)(3). 

(G)  State  the  due  date  for  receipt  of 
quotations  and  include  the  provision 
prescribed  by  9  1-3.802-1  regarding 
consideration  of  late  proposals. 

(iii)  Amendment  of  Request  for 
Quotation — ^Prior  to  Closing  Date. 

(A)  If  after  issuance  of  a  request  for 
quotations,  but  before  the  closing  date 
of  their  receipt,  it  becomes  necessary  to 
make  significant  changes  in  quantity, 
specifications,  delivery  schedules  or  any 
change  in  closing  dates,  or  to  correct  a 
defect  or  ambiguity,  such  change  shall 
be  accomplished  by  issuance  of  an 
amendment  to  the  request.  Requests  for 
quotations  using  the  SF-18  may  be 
amended  by  letter.  Oral  requests  for 
quotations  may  be  amended  orally. 

(B)  When  it  is  considered  necessauy  to 
issue  an  amendment  to  a  request  for 
quotations,  the  period  of  time  remaining 
before  closing  and  the  need  for 
extending  this  period  by  postponing  the 
time  set  for  closing  must  be  considered. 
Where  only  a  short  time  remains  before 
the  time  set  for  closing,  extension  of 
time  may  be  made  by  telegram  or 
telephone.  Such  notification  should  be 
confirmed  in  the  amendent. 

(C)  Any  information  given  to  one 
potential  quoter  concerning  a  request  for 
quotations  shall  be  furnished  promptly 
to  all  other  potential  quoters  in  an 
amendment  to  the  request,  if  such 
information  is  necessary  to  potential 
quoters  in  submitting  quotations,  or  if 
the  lack  of  such  information  would  be 
prejudicial  to  uninformed  potential 
quoters. 

(7)  Late  quotations.  The  policy  of  9  1- 
3.802-1,  Consideration  of  Late 
Proposals,  is  made  applicable  by  this 
regulation  to  written  small  purchase 
quotations  received  after  the  time  set  for 
receipt  at  the  purchasing  office.  Any 
oral  quotation  received  at  the 
purchasing  office  after  the  time  set  for 
receipt  shall  not  be  accepted.  Because 
late  written  quotations  shall  not  be 
considered  except  as  provided  for  in 

9  1-3.802-1  it  is  important  to  allow 
potential  quoters  enough  time  to  submit 
their  quotations. 

(8)  Selection  of  quoter  for  award. 
Awards  will  be  made  to  the  lowest 
responsible  quoter. 

(9)  Evaluation  of  price.  Some  form  of 
price  or  cost  analysis  should  be  made  on 
each  small  purchase  over  $500  to 
determine  that  the  proposed  price  is 
reasonable  in  accordance  with  the 
guidance  in  9  1-3.807-2.  When 


competitive  quotations  are  received  and 
award  is  made  to  the  lowest  priced 
quoter,  and  the  contracting  officer 
concludes  that  the  lowest  price  is 
reasonable,  no  written  determination  of 
price  reasonableness  is  required.  When 
other  than  the  lowest  quotation  is  used 
as  the  basis  for  the  purchase,  the 
reason(s)  for  rejecting  the  lower 
quotation  shall  be  included  in  the 
purchase  order  file  by  notation  on  the 
worksheet  or  by  a  separate 
memorandum.  When  only  one  quotation 
is  received,  a  written  determination  of 
price  reasonableness  is  required. 

(10)  Award  documents,  (i)  Small 
purchase  awards  shall  generally  be 
made  using  the  Standard  Form  147  in 
9  1-16.301-2.  If  special  conditions 
require,  a  two  pmly  formal  contract  may 
be  issued  under  $10,000. 

(11)  Clauses  required  by  9  34-3.605- 
2(b)(3)  and  (4)  shall  be  incorporated  in 
the  SF-147  by  reference  or  shall  be 
physically  attached. 

(iii)  Modifying  a  purchase  order.  (A) 
Standard  Form  30  or  other  functionally 
equivalent  forms  shall  be  used  to  modify 
the  purchase  order  for  administrative  or 
other  changes. 

(B)  Modifications  making 
administrative  changes  su^  as  the 
correction  of  typographical  errors, 
changes  in  paying  office  and  changes  in 
accounting  and  appropriation  data  do 
not  require  contractor  acceptance.  In 
addition,  the  issuance  of  no  cost 
amended  shipping  instructions  which 
modify  unilateral  purchase  orders  and 
which  have  been  concurred  in  by  the 
contractor  by  telephone  or  letter  do  not 
require  contractor  acceptance  by 
signature  on  the  Standard  Form  30. 

(C)  To  otherwise  modify  the  purchase 
order,  and  if  not  previously  included  in 
the  purchase  order,  the  changes  clause 
in  9  1-7.102-2  shall  be  incorporated  in 
the  Standard  Form  30  (Amendment  of 
Solicitation/Modification  of  Contract), 
and  the  contractor  acceptance  obtained 
by  his  signature  on  the  Standard  Form 
30.  Subsequent  changes  pursuant  to  the 
Changes  clause  shall  not  require 
contractor  acceptance.  However,  other 
modifications  outside  the  scope  of  the 
changes  clause,  such  as  the  addition  of 
the  Government  Property  Clause,  shall 
require  contractor  acceptance  by 
signature  on  the  Standfurd  Form  30. 

(iv)  Termination  of  purchase  orders. 

A  purchase  order  which  has  not  been 
accepted  in  writing  or  by  delivery  by  the 
prospective  contractor  may  be 
withdrawn  or  canceled  by  the 
contracting  officer  any  time  prior  to 
acceptance.  Notice  of  withdrawal  or 
cancellation  shall  be  in  writing  and  shall 
request  the  prospective  contractor’s 
acknowledgement  thereof.  If  the 
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contractor  has  accepted  the  purchase 
order  in  writing  or  on  a  subsequently 
issued  Standard  Form  30,  and  it  later 
becomes  necessary  to  terminate  the 
purchase  order,  the  contractor  should  be 
asked  to  agree  to  cancellation  of  the 
order  without  cost  or  liability  to  either 
party.  If  the  contractor  agrees,  the 
cancellation  shall  be  effected  by  use  of 
Standard  Form  30,  as  a  No-Cost 
settlement  in  accordance  with  §  1-8.209- 
4,  signed  by  the  contracting  officer  and 
the  contractor.  If  the  contractor  does  not 
agree  to  a  no-cost  settlement  of  a 
purchase  order  which  has  been 
accepted,  termination  of  a  purchase 
order  will  be  processed  in  accordance 
with  the  Termination  for  Convenience 
clause  and  Part  1-8  of  Title  41. 

(11)  Debriefings  and  notification  of 
unsuccessful  quoters. 

(i)  Debriefings  shall  be  provided  in 
accordance  with  §  34-3.103-50  to 
unsuccessful  quoters  upon  their  request. 

(ii)  The  notification  of  unsuccessful 
offerors  in  §  34-3.103-50(b)(2)  is  not 
applicable  to  procurements  of  $10,000  or 
less. 

(12)  Protests.  There  is  nothing  which 
prevents  a  quoter  or  an  interested  party 
fi'om  protesting  against  the  placement  or 
manner  of  handling  a  small  purchase. 
Protests  against  small  purchases  shall 
be  processed  in  accordance  with  §  34- 
2.407-8. 

(c)  Close  out.  Purchasing  offices  shall 
initiate  the  close  out  of  small  purchase 
files  upon  determination  by  the  office 
accumulating  the  file  that  the  order  is 
complete.  An  order  is  completed  when 
(1)  the  contractor  has  completed  the 
required  deliveries  or  supplies  and  the 
Government  has  inspected  and  accepted 
such  supplies,  (2)  the  contractor  has 
performed  all  services  and  the 
Government  has  accepted  such  services, 
or  (3)  notice  of  termination  has  been 
given  to  the  contractor  by  the 
Government  or  the  parties  mutually 
agree  to  a  no  cost  cancellation.  Rental 
use,  and  storage  agreements  shall  be 
considered  to  be  complete  when  a 
notice  of  termination  has  been  issued  or 
the  period  has  expired. 

(d)  Reports  of  small  purchases. 
(Reserved] 

§  34-3.605  Purchase  order  forms. 

§  34-3.605-1  Standard  Form  44,  Purchase 
Order-Invoice-Voucher. 

(a)-(c)  [Reserved] 

(d)  Instructions  for  use.  The 
responsible  procurement  office  will  v 
instruct  the  user  as  to  limitations  and 
procedures  for  use  of  SF-44  as  outlined 
in  1-3.605-1. 

(e)  Agency  implementation.  Since  SF- 
44  is  an  accoimtable  form,  a  record  shall 


be  maintained  of  serial  numbers  of 
forms,  to  whom  issued  and  date  issued. 
SF-44’s  shall  be  kept  under  adequate 
lock  and  key  to  prevent  imauthorized 
use.  A  reservation  of  funds  shall  be 
established  to  cover  total  anticipated 
expenditures  prior  to  use  of  SF-44. 

§  34-3.605-2  Standard  Forms  147  and  148, 
Order  for  Supplies  or  Services. 

(a)  General.  SF-147  and  SF-148  are 
mandatory  for  use  in  the  Department  as 
the  standard  purchase  order  forms  for 
small  purchases  not  in  excess  of  $2,500. 

(1)  [Reserved] 

(2)  SF-147  and  148  are  mandatory  for 
use  in  the  Department  as  the  standard 
purchase  order  forms  for  small 
purchases  not  in  excess  of  $10,000. 

(b)  Terms  and  conditions. 

(l)-(2)  [Reserved] 

(3)  Tlie  following  terms  and  conditions 
shall  be  added  or  otherwise 
incorporated  by  reference  whenever 
Standard  Forms  18  and  147  are  used  for 
small  purchases  in  excess  of  $2,500: 

(i)  Examination  of  records  by 
Comptroller  General.  §  1-7.103-3. 

(ii)  Listing  of  employment  openings. 

§  1-12.1102-2. 

(iii)  Employment  of  the  handicapped. 

§  1-12.1304. 

(iv)  Termination  for  convenience  of 
the  government.  §  1-8.705. 

(4)  The  following  terms  and  conditions 
shall  be  added  or  incorporated  by 
reference  whenever  required  by  the 
Federal  Procurement  Regulations: 

(i)  Utilization  of  small  business 
concerns.  §  l-1.710-3(a).  (All  actions 
which  may  exceed  $5,000.) 

(ii)  Utilization  of  labor  surplus  area 
concerns.  §  l-1.805-3(a).  (All  actions 
which  may  exceed  $5,000.) 

(iii)  Utilization  of  minority  business 
enterprises.  §  l-1.1310-2(a).  (All  actions 
which  may  exceed  $5,000.) 

(iv)  US.  products  and  services 
[Balance  of  Payments  Program).  §  1- 
6.806-4.  (All  actions  subject  to  the 
Balance  of  Payments  Program  in  excess 
of  $2,500.) 

(v)  Contract  work  hours  and  Safety 
Standards  Act.  §  1-12.303.  (All  actions 
in  excess  of  $2,500  which  are  not  subject 
to  the  Service  Contract  Act  of  1965.) 

(vi)  Service  Contract  Act  of  1965.  §  1- 

12.904- 1.  (Service  contracts  in  excess  of 
$2,500.)  For  services  contracts  not 
exceeding  $2,500  use  the  clause  in  §  1- 

12.904- 2. 

(5)  The  following  are  the  Certification 
requirements  applicable  to  small 
purchases  when  the  SF-147  is  used. 

(i)  The  Certification  of  independent 
price  determination.  1 1-1.317  is  not 
applicable  to  small  purchases. 

(ii)  The  Buy  American  Certificate. 

(§  1-8.104-3). 


(iii)  Labor  Surplus  Area 
Representation  should  be  obtained 
when  a  labor  surplus  area  set-aside  has 
been  made  and  for  use  in  deciding 
between  equal  priced  quotations. 

§  34-3.606  Blanket  purchase 
arrangements. 

§  34-3.606-4  Documentation. 

Each  blanket  purchase  arrangement 
(BP A)  shall  be  documented  by  issuance 
of  a  contractual  instrument 
appropriately  numbered.  Each  BPA  shall 
contain  the  following  provisions: 

(a)  Authorization  to  the  supplier  to 
furnish  the  supplies  or  services 
described  in  general  terms,  when 
ordered  by  authorized  personnel  listed 
therein. 

(b)  A  statement  that  individual  orders 
will  not  exceed  $5,G00  per  call. 

(c)  A  statement  that  the  Government 
will  be  obligated  only  to  the  extent  of 
the  calls  placed  against  the  BPA  by 
authorized  personnel. 

(d)  A  stipulation  that  the  supplier's 
established  discounts  will  apply  to  calls 
placed  against  the  BPA. 

(e)  A  requirement  that  all  shipments 
be  accompanied  by  delivery  tidcets 
containing  the  name  of  the  supplier,  BPA 
number,  call  number,  date  of  call,  name 
of  individual  placing  the  call,  an 
itemized  list  of  supplies  or  services 
furnished  including  unit  price  and 
extension  of  each  item,  applicable 
discount,  date  of  delivery  and  the 
signature  of  the  Government  employee 
receiving  the  item  or  service. 

(f)  A  requirement  that  the  supplier 
shall  submit  an  itemized  invoice  at  least 
once  each  month  or  upon  expiration  of 
the  BPA,  whichever  occurs  first, 
covering  all  deliveries  made  during  the 
billing  period  for  which  payment  has  not 
been  received, 

(g)  Each  BPA  shall  cite  41  U.S.C. 
252(c)(3)  as  authority  for  negotiation. 

§  34-3.606-5  Agency  imptementatlon. 

(a)  The  procurement  office  shall 
review  the  blanket  purchase 
arrangement  files  at  least  annually  to 
assure  that  audiorized  procedures  are 
being  followed.  In  addition,  the 
procurement  office  shall  review  and 
update  as  required  each  blanket 
purchase  arrangement  at  least  annually. 

(b)  Delivery  tickets  signed  by  the 
Government  employee  receiving  the 
item  or  service  will  be  forwarded  to  the 
fiscal  office  or  other  pa3dng  office  as 
designated  by  the  operating  agency. 
Payment  will  be  made  on  the  basis  of 
the  delivery  tickets  and  properly 
itemized  invoice.  Procurement  activities 
will  ensure  that  established  procedures 
allowing  for  availability  of  funds  are  in 
effect  prior  to  placement  of  orders. 
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(c) (1)  Competition  under  BPAs  will  be 
obtained  in  accordance  with  EDPR  34- 
3.603-l(a)  and  (b):  When  conourent 
agreements  are  in  effect  for  similar 
items,  orders  not  in  excess  of  $250  shall 
be  equitably  distributed.  Where  there  is 
an  insufficient  number  of  BP  As  for  any 
given  class  of  supplies  or  services  to 
assure  adequate  competition  on  orders 
in  excess  of  $250,  Uie  individual  placing 
the  order  shall  solicit  quotations  from 
other  sources. 

(2)  Individual  orders  shall  be  recorded 
in  simple  form  as  determined  by  the 
operating  agency.  Orders  will  be 
numbered  in  sequence  in  a  separate 
series  for  each  BPA  and  will  consist  of 
the  BPA  number  followed  by  the  serial 
number  of  the  order. 

(d)  [Reserved] 

(e)  Delivery  tickets  signed  by  the 
Government  employee  receiving  the 
item  or  service  will  be  forwarded  to  the 
fiscal  office  or  other  paying  office  as 
designated  by  the  operating  agency. 
Payment  will  be  made  on  the  basis  of 
the  signed  delivery  tickets  and  properly 
itemized  invoice.  Procurement  activities 
will  ensure  that  established  procedures 
allowing  for  availability  of  funds  are  in 
effect  prior  to  placement  of  orders. 

(f)  [Reserved] 

(g) (1)  Competition  under  BPA’s  will  be 
obtained  in  accordance  with  §  34-3.603- 
50(a)(1)  and  (b)(3).  When  concurrent 
agreements  are  in  effect  for  similar 
items,  orders  not  in  excess  of  $500  shall 
be  equitably  distributed.  Where  there  is 
an  insufficient  number  of  BPA’s  for  any 
given  class  of  supplies  or  services  to 
assure  adequate  competition  on  orders 
in  excess  of  $500,  the  individual  placing 
the  order  shall  solicit  quotations  fi'om 
other  sources  in  addition  to  the  BPA 
source(s),  or  establish  additional  BPA’s. 

(2)  Individual  orders  shall  be  recorded 
in  simple  form  as  determined  by  the 
operating  agency.  Orders  will  be 
numbered  in  sequence  in  a  separate 
series  for  each  BPA  and  will  consist  of 
the  BPA  number  followed  by  the  serial 
number  of  the  order. 

Subpart  34-3.8— Price  Negotiation 
Poiicies  and  Techniques 

S  34-3.802  Preparation  for  negotiation. 

§  34-3.802-2  Aitemate  procedures  for 
consideration  of  iate  proposais. 

(a)  The  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  shall  make  the 
determination  set  forth  in  S  1-3.802-2. 

(b) -(e)  [Reserved] 

(f)  Generally,  contracting  officers, 
assisted  by  audit  or  pricing  personnel, 
will  be  able  to  make  a  determination  of 
the  significance  of  any  reduction  in  cost 
or  price  to  the  Government  offered  by  a 


late  proposal.  In  order  to  determine  if  a 
late  proposal  offers  a  significant 
technical  advantage  to  die  Government, 
the  contracting  officer  will  first  obtain  a 
written  statement  fi'om  the  individual 
responsible  for  the  technical  evaluation 
of  proposals.  The  statement  must  clearly 
demonstrate  that  it  is  advantageous  to 
the  Government  to  consider  the  late 
proposal.  It  must  also  state  what  the 
proposal’s  significant  advantages  are 
and  why  they  are  important  to  the 
Government.  This  statement  must  be 
approved  at  a  level  equal  to  that  of 
Division  Director  of  the  Program  Office. 
The  contracting  officer  will  make  the 
determination  whether  or  not  to 
consider  the  late  proposal  based  on  the 
data  set  forth  in  die  statement  fiom  the 
individual  responsible  for  the  technical 
evaluation  of  proposals. 

(g)  Determination  of  the  competitive 
range  shall  be  made  in  accordance  with 
§  34-3.5107.  Debriefings  of  unsuccessful 
offerors  shall  be  made  in  accordance 
with  §  34-3.103-50. 

§  34-3.802-50  Noncompetitive 
procurements. 

(a)  Purpose.  This  subsection  states  the 
policies  £uid  procedures  applicable  to  all 
noncompetitive  procurements.  It 
describes  the  criteria  for  use  in 
determining  whether  a  procurement  may 
be  made  noncompetitively,  describes 
the  justification  documents  required, 
and  prescribes  review  and  approval 
requirements. 

(b)  Policy.  (1)  All  negotiated 
procurements  will  be  conducted 
competitively  as  required  by  FPR 1- 
1.301-1,  l-1.302-l(b),  and  l-3.101(d) 
unless  there  are  compelling  and 
convincing  reasons  and/or 
circumstances  which  justify  a 
noncompetitive  procurement. 
Procurements  should  be  conducted 
competitively  to  obtain  the  benefits  of 
competitive  prices  and  to  stimulate 
bidders,  offerors  and  current  contractors 
who  desire  contracts  to  exert  their  best 
efforts  to  deliver  high  quality  physical 
and  conceptual  products.  Although 
competition  is  the  rule,  it  is  recognized 
that  there  are  certain  instances  where  a 
noncompetitive  procurement  may  be 
necessary.  Where  a  noncompetitive 
procurement  can  be  justified,  affirmative 
action  must  be  taken  whenever  possible 
to  avoid  the  need  for  subsequent  or 
continuing  noncompetitive 
procurements. 

(2)  Submission  of  an  unsolicited 
proposal  can  also  lead  to  a 
noncompetitive  procurement.  In  this 
circumstance,  the  initiating  program 
office  may  recommend,  for  approval  by 
the  appropriate  authority  listed  in 
paragraph  (i)  of  this  section,  that  a 


noncompetitive  procurement  be  made  to 
only  one  organization  or  individual  to 
perform  the  required  work  or  services. 
This  recommendation  shall  be  in  writing 
and  prepared  as  a  document  entitled 
“justification  for  Acceptance  of 
Unsolicited  Proposal”  that  shall  set  forth 
information  required  by  §  34-4.5203-3.  A 
solicitation  for  a  noncompetitive 
procurement  shall  not  be  issued,  and 
negotiations  with  a  source  that 
submitted  an  acceptable  tmsolicited 
proposal  shall  not  be  imdertaken,  in 
advance  of  approval  ii\  accordance  with 
§  34-3.802-50(i). 

(c)  Exceptions.  The  provisions  of  this 
subsection  will  apply  to  all  negotiated 
procurements  except: 

(1)  Procurements  of  $500,  or  less  (see 
S  34-3.603-50(a)]: 

(2)  Procurements  of  professional 
services,  e.g.,  for  physician,  veterinarian, 
dentist,  or  legal  services  negotiated 
under  the  authority  of  41  U.S.C. 

252(c)(4),  or  where  the  foregoing  kinds  of 
services  are  for  $10,000  or  less  and  are 
negotiated  under  41  U.S.C.  252(c)(3)  (see 
§  34-3.603-50(b)(4)): 

(3)  Procurement  of  architect-engineer 
services  (see  §  1-4.10); 

(4)  Procurement  of  utility  services 
where  the  services  are  available  fix)m 
only  one  source; 

(5)  Acquisitions  fiom  or  through  other 
Federal  Government  agencies,  e.g., 
interagency  agreements,  contracts  with 
the  Small  Business  Administration 
pursuant  to  section  8(a)  of  the  Small 
Business  Act. 

(d)  Competitive  Procurement.  A 
procurement  is  competitive  when  the 
Government  provides  the  opportunity  to 
more  than  one  source  to  submit  bids, 
offers,  or  quotations.  If  a  procurement  is 
announced  in  a  presolicitation  synopsis 
which  states  where  copies  of 
solicitations  may  be  obtained,  provides 
the  opportunity  for  interested  sources  to 
submit  bids,  offers,  or  quotations, 
provides  adequate  time  for  requests  for 
solicitations  and  submission  of 
responses,  and  describes  the 
procurement  requirement  without 
restrictions  which  would  unavoidably 
result  in  only  one  source  being 
responsive,  the  procurement  will  be 
classified  as  competitive. 

(e)  Classification  of  procurements.  (1) 
The  issuance  of  a  sources  sought 
synopsis  does  not  require  classification 
of  a  procurement  as  competitive  or 
noncompetitive.  The  data  resulting  fiom 
the  sources  sought  synopsis  must  be 
evaluated  to  determine  whether  there  is 
more  than  one  source  which  can 
adequately  perform  the  contract 
requirement.  If  there  is  more  than  one 
source,  the  procurement  should  be 
classified  as  competidve  and  a 
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presolicitation  synopsis  making 
solicitations  available  should  be  issued. 
If  there  is  only  one  source  resulting  from 
the  sources  sought  synopsis,  this  data 
may  be  used  to  support  a  justification 
for  noncompetitive  procurement.  (The 
term  “sources  sought  synopsis"  includes 
advance  notices  in  accordance  with  §  1- 
1.1003-3,  and  other  similar  types  of 
notices  which  are  used  to  determine  the 
availability  of  interested  potential 
sources.  A  sources  sought  synopsis  does 
not  permit  potential  sources  to  request 
solicitations  and  therefore  is  merely  an 
opportunity  for  the  marketplace  to 
indicate  its  interest  in  submitting  bids, 
offers,  or  quotations  for  a  future 
procurement.) 

(2)  The  decision  to  classify  a  spedfrc 
procurement  as  competitive  should  be 
made  at  the  point  in  the  procurement 
process  prior  to  issuance  of  a 
presolicitation  synopsis  where  required, 
or  solicitation(s]  where  a  presolicitation 
synopsis  is  not  required.  This 
classification  is  fixed  throughout  the 
procurement’s  life  and  may  not  be 
subsequently  altered  even  though  only 
one  offer  is  received. 

(f)  Criteria.  Criteria  are  provided 
below  for  use  in  deciding  whether  a 
proposed  noncompetitive  procurement  is 
justified.  The  critical  question  to  be 
answered  in  each  justification  is  why 
the  opportunity  to  meet  a  procurement 
requirement  cannot  be  made  available 
to  more  than  one  source.  It  is  critical  to 
justify  a  noncompetitive  procurement 
that  reasonable,  informed  opinions 
supported  by  available  facts  be 
provided.  Each  of  the  criteria  is 
illustrative  of  possible  reasons.  Short  of 
giving  the  marketplace  an  opportunity  to 
speak  for  itself  with  respect  to  its 
capabilities  and  available  sources,  the 
value  of  the  supporting  statements  and 
opinions  in  a  justification  must  be 
judged  by  the  extent  to  which  the 
opinions  reflect  accurate  and 
knowledgeable  judgments  about  the 
marketplace.  The  more  facts  that  are 
offered  and  the  more  knowledgeable  the 
opinions  about  the  marketplace  are,  the 
greater  is  the  support  to  conclude  that  a 
noncompetitive  procurement  is  justified. 
If  the  contracting  officer  or  approving 
officials  conclude  that  support  offered  to 
justify  a  noncompetitve  procurement  is 
not  convincing,  or  where  there  is  some 
unresolved  doubt,  the  doubt  should  be 
settled  by  permitting  the  marketplace  to 
speak  for  itself  by  issuing  a  sources 
sought  synopsis.  As  each  justification 
for  noncompetitive  proctu’ement  is 
reviewed  against  these  criteria,  the 
reviewer  should  ask  why  the 
procurement  cannot  be  competed,  are 
there  sufficient  grounds  for  excluding  all 


other  actual  or  potential  ofierors,  what 
action  can  be  t^en  to  obtain 
competition  in  the  instant  procurement, 
and  what  action  is  needed  to  avoid  the 
need  for  a  subsequent  or  a  continued 
noncompetitive  procurement? 

(1)  There  is  only  one  soince  in 
existence  which  can  perform  the 
contract  requirements.  The  existence  of 
one  source  for  the  purposes  of  this 
regulation  should  be  a  matter  of  fact, 
and  not  a  matter  dependent  upon  the 
relative  and  limited  knowledge  of 
sources  known  by  the  project  or 
contracting  officers.  This  criterion  may 
not  be  used  to  justify  a  noncompetitive 
procurement  prior  to  testing  the 
marketplace  by  issuing  a  sources  sought 
synopsis.  Such  a  sources  sought 
synopsis  should  state  that  the 
Government  knows  of  only  one  source 
who  can  do  the  work,  state  the  name  of 
the  source,  and  the  work  required.  If 
only  one  source  submits  a  response  to 
the  sources  sought  synopsis,  this  data 
may  be  used  to  support  a  justification 
for  noncpmpetitive  procurement. 

(2)  One  source  controls  copyrights, 
patent  rights,  trade  secrets,  technical 
data,  secret  processes,  or  other 
proprietary  data  which  are  essential  to 
the  performance  of  the  contract 
requirements  and  the  source  refuses  to 
license  or  otherwise  make  the  foregoing 
data  available  to  other  sources,  and  the 
requirement  cannot  be  revised  to  allow 
other  sources  to  compete  who  do  not 
have  access  to  the  foregoing  data. 
Factual  information  should  be  provided 
to  support  the  use  of  this  criterion  such 
as  the  citation  of  copyrights,  exactly 
what  is  covered  by  the  copyright  or 
other  data  which  is  necessary  to  the 
contract  performance,  and  why  the 
requirement  cannot  be  revised  to  permit 
competition.  The  mere  existence  of  such 
rights  does  not  in  and  of  itself  justify 
noncompetitivn  procurement.  It  must  be 
shown  that  the  Government  cannot  meet 
its  requirement(s)  without  the  use  of  the 
proprietary  data.  Any  doubts  should  be 
resolved  by  summarizing  the 
procurement  requirement  and  issuing  a 
sources  sought  synopsis.  When  this 
criterion  is  to  be  utilized  the  approving 
official  will  obtain  legal  advice  from  the 
OGC. 

(3)  One  source  or  individual  has  a 
truly  unique  idea,  approach,  or 
equipment  which  has  no  like  or  equal 
and  is  the  only  known  item  which  can 
meet  the  Government’s  needs. 
Unsolicited  proposals  are  excluded  from 
the  provisions  of  this  paragraph  and 
shall  be  processed  in  accordance  with 
Subpart  34-4.52.  Except  in  very  rare 
cases,  the  fact  that  a  proposer  submits  a 
proposal  containing  a  unique  idea  or 


approach  does  not,  in  itself,  justify  a 
noncompetitive  procurement  Mere 
claims  of  uniqueness  must  not  be 
pointed  to  in  justification&ior 
departures  fi^m  regulatory  requirements 
for  competitive  procurements.  There 
may  be  other  potential  sources  with 
equally  suitable  approaches  or  ideas 
which  could  accomplish  the  same  end 
results.  Except  in  cases  which  are 
convincingly  supported  by  a  panel 
opinion  or  a  consensus  of  experts  who 
are  very  familiar  with  the  sources  . 
available  in  the  marketplace,  the 
opinion  of  uniqueness  should  be  tested, 
lie  claim  that  the  unique  item  is  the 
only  one  which  can  meet  the 
Government’s  needs  should  be  based  on 
the  objective  requirements  of  the 
Government  not  the  personal 
preferences  of  the  originator.  Where  a 
test  of  the  claim  of  uniqueness  becomes 
appropriate,  the  project  officer  should 
draft  a  description  of  the  agency’s 
requirement  diat  does  not  compromise 
the  unique  idea  or  proprietary  data  of 
the  proposer,  and  the  procurement  office 
shall  issue  a  sources  sought  synopsis.  If 
the  only  acceptable  response  to  the 
sources  sought  synopsis  is  the 
organization  or  individual  which  the 
Government  originally  believed  had  a 
unique  ofiering,  this  data  may  be  used  to 
support  a  justification  for 
noncompetitive  procurement. 

(4)  A  specific  item  or  equipment  must 
be  obtained  as  part  of  an  agency’s 
program  responsibility  to  test  and 
evaluate  certain  kinds  and  types  of 
products.  This  criterion  is  limited  to 
testing  and  evaluation  purposes  only 
and  may  not  be  used  for  initial  outfitting 
or  repetitive  procurements.  Project 
officers  should  support  the  use  of  this 
criterion  with  citations  from  their 
agency’s  legislation  and  the  technical 
rationale  for  the  item  or  equipment 
required. 

(5)  Only  one  source  has  complex  or 
specialized  physical  facilities  or 
equipment  which  by  reason  of  exclusive 
use,  access  or  ownership,  or  by  reason 
of  clear  superiority  to  facilities  and 
equipment  available  to  other  sources  is 
capable  of  adequately  meeting  the 
technical  requirements  of  the  contract. 
The  success  of  the  contract  objective  is 
critically  dependent  upon  the  use  of  the 
facilities  and  equipment  of  this  one 
source.  Specific  details  should  be 
provided  as  to  why  the  facilities  or 
equipment  are  mandatory  for  the 
contract  performance  and  why  the 
facilities  and  el^uipmentof  other 
contractors  cannot  meet  the  contract 
requirements.  ’This  criterion  should  not 
be  used  to  justify  a  noncompetitive 
procurement  without  first  defining  what 
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equipment  or  facilities  is  needed  and 
issuing  a  sources  sought  synopsis  asking 
for  sources  with  comparable  equipment 
and  facilities.  If  no  o^er  qualified 
sources  respond,  then  this  data  may  be 
used  to  support  the  justification  of  a 
noncompetitive  proctirement. 

(6)  Government-owned  facilities 
which  are  essential  to  performance  of 
the  contract  are  available  to  only  one 
source.  Efforts  should  be  made  to 
determine  fi'om  the  cognizant 
Government  agency  whether  the 
Government-owned  facilities  can  be 
made  available  to  more  than  one  source. 
Then  a  noncompetitive  procurement 
may  be  justified. 

(7)  Full  and  fiee  competition  is 
precluded  because  of  geographic,  socio¬ 
economic,  or  epidemiologic 
considerations  necessarily  associated 
with  the  procurement.  This  criterion  is 
intended  to  recognize  certain  limits  to 
achieving  full  and  free  competition 
which  sometimes  follow  fi'om  certain 
program  legislation  and  special  program 
requirements.  This  criterion  may  not  be 
used  in  the  absence  of  such  established 
limits  and  only  where  it  can  be  shown 
that  there  is  only  one  source  which  can 
perform  the  particular  procurement. 

(8)  The  required  services  must  be 
procured  firom  a  certain  State,  interstate, 
or  local  government  unit,  or  fi'om  a 
nonprofit  organization  comprised  of 
representatives  of  such  governmental 
units  or  of  their  officers,  which 
organizations  or  units  are  unique  bodies 
without  like  or  equal  in  being  able  to 
meet  the  contract  requirements.  This 
criterion  is  intended  to  recognize  that  in 
certain  cases  where  dealing  with 
governmental  entities  or  their 
representatives,  there  is  in  fact  only  one 
entity  available  to  perform  and/or  the 
entity  has  a  unique  ability  to  accomplish 
the  work.  This  criterion  should  not  be 
used  to  obtain  supplies  or  services 
which  are  or  can  be  provided  from  the 
commercial  marketplace.  Where  there  is 
more  than  one  such  imit  or  organization 
which  can  meet  the  contract 
requirements,  a  noncompetitive 
procurement  cannot  be  justified,  unless 
a  Federal  or  State  statute  dictates  the 
source.  The  fact  that  the  government 
units  or  other  nonprofit  organizations 
may  offer  a  lower  price  or  agree  to  cost 
share,  is  not  adequate  reason  to  justify  a 
noncompetitive  procurement  to  the 
exclusion  of  others. 

(9)  Time  is  of  the  essence  and  only 
one  known  source  can  meet  the 
Government’s  needs  within  the  required 
time  frame  or  time  would  not  permit  the 
testing  of  a  product  offered  by  a  source 
other  than  a  sole  source  to  meet  the 
delivery  schedule.  However,  the 
recognized  extreme  of  public  exigency 


in  §  1-3.202  is  not  to  be  taken  lightly.  It 
contemplates  a  need  which  is 
compelling  and  of  unusual  urgency,  as 
when  the  Government  would  be 
seriously  injured  financially  or 
otherwise,  if  the  property  or  services  to 
be  purchased  or  contracted  for  were  not 
furnished  by  a  certain  time,  and  when 
they  could  not  be  procured  by  that  time 
by  means  of  formal  advertising.  This 
applies  irrespective  whether  that 
urgency  could  or  should  have  been 
foreseen.  Examples  are  when  property 
or  services  are  needed  at  once  because 
of  a  fire,  flood,  explosion,  or  other 
disaster.  Public  e^dgency  or  other 
reasons  causing  situations  where  time  is 
of  the  essence,  may  not  be  used  to 
justify  noncompetitive  procurement 
without  first  showing  that  a  limited 
competition  using  abbreviated 
procedures  is  impossible.  If  a  limited 
competition  is  impossible,  it  must  be 
shown  that  the  recommended  contractor 
possesses  the  unique  capability  to 
perform  the  required  work  on  time  to  the 
exclusion  of  all  other  firms.  The 
considerable  latitude  of  the  contracting 
officer  to  determine  the  method  best 
suited  to  satisfy  the  urgent  need  is 
limited  by  the  need  to  try  and  achieve  a 
limited  competition  if  at  all  possible 
and,  if  not,  to  determine  that  one 
contractor  is  uniquely  able  to  meet  the 
Government’s  requirements  in  time. 

(10)  There  is  existing  equipment  which 
for  reasons  of  compatibility  and 
interchangeability,  requires  an  item 
which  is  manufactured  only  by  one 
source.  This  criterion  is  for  use  in 
procurements  where  a  particular  brand 
name  item  is  required  and  an  “or  equal” 
will  not  meet  the  Government’s 
requirements.  This  criterion  may  not  be 
used  where  there  are  other 
manufacturers  available  who  may  be 
able  to  produce  acceptable  items  even 
though  their  products  mightrequire 
some  adjustments  and  modifications. 
Such  other  manufacturers  must  be  given 
the  opportunity  to  compete. 

(11)  The  segments  of  the  project  are  so 
intertwined  that  it  is  impossible  to 
successfully  accomplish  the  project 
objectives  if  all  segments  are  not 
procured  fiom  the  same  contractor.  This 
criterion  is  intended  for  use  under 
research  and  development  procurements 
as  well  as  studies.  It  can  only  be  used 
where  there  is  a  necessity  to  procure  the 
project  as  a  whole  package  in  order  to 
successfully  complete  the  project.  This 
criterion  can  not  be  used  where 
segments  of  the  project  can  be 
completed  separately.  The  possibility, 
by  itself,  that  additional  work  may  be 
done  more  conveniently  or  even  at  less 
expense  by  the  original  contractor  is  not 


sufficient  reason  to  justify  a 
noncompetitive  procurement  using  this 
criterion. 

(g)  Procedure.  (1)  Program  offices 
should  discuss  prospective 
noncompetitive  procurement  requests 
with  the  procurement  offices  as  early  as 
possible  during  the  procurement 
planning  stage  (see  Subpart  34-3.50), 
preferably  before  submitting  the 
requisition  or  request  for  contract.  Such 
discussions  may  resolve  uncertainties, 
provide  program  offices  with  names  of 
other  sources,  allow  proper  scheduling 
of  the  procurement,  and  avoid  delays 
which  might  otherwise  occur  should  it 
be  determined  that  noncompetitive 
procurement  is  unjustified. 

(2)  When  a  program  office  desires  to 
obtain  certain  goods  or  services  by 
contract  without  competition,  it  shall,  at 
the  time  of  forwarding  the  request  for 
contract  furnish  the  procurement  office  a 
“lustification  for  Noncompetitive 
Ftocurement”  prepared  in  accordance 
with  this  subsection.  All  justifications 
shall  be  submitted  initially  to  the 
contracting  officer. 

(3)  A  contracting  officer  who  receives 
a  justification  for  processing  shall 
ascertain  whether  the  document  is 
complete;  shall  request  advice  fi'om 
pricing,  audit,  legal,  and  other  staff 
offices  as  appropriate;  shall  forward  the 
justification  including  a 
recommendation  and/or  concurrence  to 
the  appropriate  approving  official.  If 
noncompetitive  procurement  is 
disapproved,  the  contracting  officer 
shall  promptly  so  notify  the  program 
office  concerned. 

(4)  All  required  approvals  shall  be 
obtained  prior  to  issuing  a  solicitation 
to,  or  commencement  of  contract 
negotiations  with  the  proposed 
contractor.  Preliminary  arrangements  or 
agreements  with  the  proposed 
contractor  not  made  by  the  contracting 
officer  will  have  no  effect  or  influence 
on  the  rationale  to  support  a 
noncompetitive  procurement. 

(5)  It  is  the  responsibility  of  the 
approving  official  to  determine  whether 
a  contract  may  properly  be  awarded 
without  competition.  Program  offices 
and  project  officers  are  responsible  for 
furnishing  contracting  officers  and  other 
approving  officials  with  pertinent 
factual  information  and  opinions 
necessary  to  make  such  determinations. 
Other  staff  offices  shall  advise  the 
contracting  officer  and  approving 
official  as  requested. 

(h)  Format.  (1)  The  justification  for 
noncompetitive  procurement  in  excess 
of  $10,000  will  be  a  separate,  self- 
contained  document,  justifications  for 
noncompetitive  procurements  of  $10,000 
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or  less  may  be  a  statement  in  the 
requisition  or  request  for  contract. 

(2)  Justifications  for  noncompetitive 
procurement  whether  over  or  under 
$10,000  shall  fully  express  what  is  to  be 
procured  and  the  reason  why  the 
requirement  should  not  be  competed. 
Justifications  must  offer  reasons  which 
go  beyond  inconvenience  and  must 
explain  why  it  is  impossible  to  obtain 
competition.  The  justification  will  be 
documented  only  with  information  that 
is  based  on  facts  rather  than  untested 
and  unsubstantiated  conclusions  or 
opinions.  Documentation  in  the 
justification  should  be  sufficient  to 
permit  an  individual  with  technical 
competence  in  the  area  to  follow  the 
rationale. 

(3)  Justifications  have  two  parts. 

(i)  Part  I  contains  background 
information  about  the  program  and  a 
description  of  the  procurement.  The 
following  information  should  be 
included: 

(A)  Date. 

(B)  Agency,  program  office,  and 
project  officer  (name,  address,  and 
telephone  number). 

(C)  Project  identification  (Program 
legislation  including  citations  or  other 
internal  program  identification  data 
such  as  title,  contract  number,  etc.). 

(D)  Descriptive  title  of  the  project. 
Attach  a  full  description  of  the  contract 
requirement.  This  may  be  a 
specification,  purchase  description,  or 
statement  of  work.  If  the  “whole  project 
buy”  (see  S  34-3.802-50(j)  for 
explanation  of  “whole  project  buy” 
concept)  as  contemplated  at  the  outset 
is  expected  to  exceed  $100,000,  a 
procurement  plan  as  required  by 
Subpart  34-3.50  shall  be  prepared  by  the 
project  officer  and  attached  to  the 
justification.  The  description  of  the 
whole  project  buy  must  include  what  is 
being  bou^t,  the  estimated  cost  of  the 
whole  or  component  parts,  phases, 
options,  continuations,  etc.,  and  the 
periods  of  time  involved.  The 
description  is  critical  to  the  approving 
official’s  understanding  of  what  the 
approving  official  is  being  asked  to 
approve,  and  subsequent  use  of  the 
approval  by  the  procurement  or  project 
offices. 

(E)  Explain  whether  the  instant 
procurement  is  an  entity  in  itself, 
whether  it  is  one  in  a  series,  or  part  of  a 
related  group  of  procurements. 

(F)  Proposed  contractor  (name  and 
address). 

(ii)  Part  n  includes  the  facts  and 
reasons  to  justify  a  noncompetitive 
procurement.  Part  II  should  begin  with 
the  statement: 

I  recommend  that  this  procurement  be 
noncompetitively  negotiated  with 


— — —  (Name  of  proposed  contractor) 

in  the  amount  of - (Amount)  for 

the  following  reasons: 

Each  of  the  applicable  criteria  listed  in 
§  34-3.802-50(f)  must  be  addressed  and 
specific  support  for  its  use  must  be 
included.  At  the  end  of  Part  II  signatory 
lines  should  be  provided  as  follows: 

Recommended - Project  Officer 

Date - 

Conciu' - Project  Ofiicer’s 

Immediate  Supervisor  Date - 

Concur - Contracting  Officer 

Date - 

Approved - Approving  Officer 

Date - 

(i)  Review  and  Approvals. 
Justifications  for  noncompetitive 
procurement  shall  be  reviewed  as 
follows: 

(1)  For  small  purchases  over  $500,  but 
not  over  $10,000,  the  “justification”, 
which  must  address  the  criteria  in  §  34- 
3.802-50(f),  may  be  in  the  form  of  a 
statement  within  the  requisition  or 
request  for  contract.  The  contracting 
officer  may  approve  or  disapprove  ffie 
justification.  If  the  contracting  officer 
awards  the  contract  or  piurchase  order 
up  to  $10,000  as  requested,  such  award 
shall  constitute  the  contracting  officer’s 
approval  of  the  justification. 

(2)  For  procurements  over  $10,000,  but 
not  over  $100,000  the  justification  shall 
be  submitted  through  the  contracting 
officer  who  will  add  a  recommendation 
and  forward  to  the  chief  of  the 
procurement  office  for  approval.  Where 
the  chief  of  the  procurement  office  and 
the  contracting  officer  are  the  same 
individual,  the  approval  level  will  be  at 
one  administrative  level  above  the  chief 
of  the  procurement  office. 

(3)  All  procurements  $100,000  or  over 
shall  be  submitted  through  the 
contracting  officer  for  approval  by  the 
Noncompetitive  Procurement  Review 
Board,  imless  the  Secretary  or  Under 
Secretary  or  such  other  person  as  the 
Secretary  may  designate  determines 
that  the  Board  will  not  be  used,  in  which 
case  the  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  shall  be  the 
approving  official. 

(4)  The  reasons  for  a  determination  to 
disapprove  the  justification  for  a 
noncompetitivq  procurement  shall  be 
stated  in  writing  by  the  official 
responsible  for  making  the 
determination. 

(j)  Whole  Project  Buys.  (1)  A  “whole 
project  buy”  is  a  project  consisting  of 
any  number  of  procurements  which  is 
conceived  as  a  single  entity  for  planning 
and  budgetary  purposes.  ’Hie  whole 
project  buy  concept  should  not  be 
limited  to  only  that  part  of  the  whole 
project  which  is  the  subject  of  the 


current  contract  when  contracts  to  be 
awarded  in  the  futiu'e  are  part  of  the 
same  project. 

(2)  Any  whole  project  buy  which 
exceeds  $100,000  in  the  aggregate  which 
contemplates  any  noncompetitive 
procurement  actions  of  any  dollar  value 
at  any  time  during  the  project  life  shall 
be  submitted  tp  the  review  board  or 
approving  official  for  approval. 

(3)  This  requirement  applies  even  if 
the  first  of  a  series  of  related 
procurements  in  a  whole  project  buy  is  ' 
less  than  $100,000.  This  includes  projects 
with  several  related  procurement 
actions  where  the  first  part  of  the 
project  is  competitively  or 
noncompetitively  awarded,  and  there 
are  to  be  subsequent  noncompetitive 
procurements  with  the  original 
contractor.  This  requirement  applies  to 
all  procurements  regardless  of  whether 
the  noncompetitive  procurement  is 
called  a  renewal,  follow-on, 
continuation,  extension  or  the  like,  or  is 
effected  by  means  of  a  contract 
modification  or  is  a  new  start. 

(4)  Justifications  of  whole  project  buys 
submitted  to  the  review  board  or 
approving  official  shall  fully  describe 
what  the  whole  requirement  is.  how  the 
requirement  will  be  divided  into 
prociu'ement  actions,  the  total  estimated 
cost  of  the  project  whole  and  each 
individual  procurement  action,  the  total 
period  of  time  for  the  project  whole  and 
each  procurement  action,  and  whether 
all  or  only  part  of  the  project  whole  will 
be  proctu^d  noncompetitively.  For 
certain  projects,  as  in  the  case  of  basic 
research,  where  an  end  point  cannot  be 
forecast  with  certainty,  the  whole 
project  buy  will  be  the  circumscribed 
amount  of  time  which  the  program  office 
presently  intends  to  continue  a  certain 
effort. 

(5)  If  the  review  board  or  approving 
official  clearly  approves  the 
noncompetitive  procurement  action(s)  at 
the  outset  of  a  whole  project  buy.  and 
the  whole  project  buy  results  in  an 
original  contract  followed  by  either  a 
noncompetitive  new  contract,  or 
noncompetitive  modifications  to  the 
original  contract  for  work,  dollars,  and 
time  approved  by  the  board  or 
approving  official  at  the  outset,  these 
subsequent  noncompetitive  procurement 
actions  will  not  have  to  be  resubmitted 
for  approval.  Once  the  noncompetitive 
procurement  actions  for  the  whole 
project  buy  are  approved,  no  subsequent 
approvals  of  the  individual  procurement 
actions  are  required.  Whole  project  buys 
may  not  be  approved  in  excess  of  3 
years  before  a  subsequent  review  is 
required.  Approval  is  limited  to  that 
explicitly  contained  in  the  justification. 
If  a  part  of  the  “whole  project  buy”  is 
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not  included  in  the  justification  or  there 
are  changes  in  the  project  which  change 
the  whole  project  buy  as  approved,  the 
excluded  part  and/or  changes  will 
require  separate  review  and  approval. 
Doubts  as  to  what  was  approved  shall 
be  submitted  to  the  review  board  or 
approving  official  for  clarification. 
Noncompetitive  increases  for  new  work 
to  contracts  in  effect  at  the  time  this 
regulation  becomes  effective  which  are 
part  of  a  whole  project  buy  exceeding 
$100,000  shall  be  submitted  to  the 
review  board  or  approving  official  for 
approval  prior  to  taking  the 
noncompetitive  action. 

Subpart  34-3.50— Procurement 
Planning 

§  34-3.5000  Scope  of  subpart 

This  subpart  prescribes  (a)  planning 
for  all  negotiated  procurements  as 
required  by  S  34-3.5001  below  and  (b) 
contents  of  the  procurement  plan,  llie 
procurement  plan  is  an  administrative 
tool  designed  to  enable  the  contracting 
officer  and  the  project  officer  to  plan 
effectively  for  the  accomplishment  of 
procurements  during  a  specified  time 
frame.  The  procurement  plan  serves  as 
an  outline  of  the  method  by  which  the 
contracting  officer  expects  to 
accomplish  the  procurement  task. 

§  34-3.5001  Requirsmant  for  procursmsnt 
planning. 

(a)  The  procurement  plan  is  required 
for  all  new  procurements  which  are 
expected  to  exceed  $100,000,  except  the 
following: 

(1)  Procurements  of  architect-engineer 
services; 

(2)  Procurements  of  utility  services 
where  the  services  are  available  from 
only  one  source; 

(3)  Procurements  made  from  or 
through  other  Government  agencies. 

(b)  Procurement  plans  will  be 
prepared  for  procurements  which  are 
two-step  formally  advertised 
procurements  or  set-asides  over 
$100,000. 

§  34-3.5002  Responsibilities  for 
procurement  planning. 

(a)  Planning  by  program  and  staff 
activities.  (1)  Whenever  execution  of  a 
program  or  project  reqtiires  the 
acquisition  of  property  or  services  by 
contract  the  program  or  project  plan 
should  delineate  all  elements  to  be 
acquired  by  contract.  Such  program  or 
project  plans  include  a  plan  and  time- 
frame  for  completion  action.  (See  §  34- 
1.452-2.) 

(2)  Planning  for  procurement  action 
should  commence  as  early  as  possible  in 
the  fiscal  year.  Program  offices  which 
expect  to  initiate  procurements  are 


required  to  meet  at  the  beginning  of 
each  fiscal  year  with  the  procurement 
officials  who  will  be  responsible  for 
these  procurements  in  order  to  discuss 
ciirrent  staff  capabilities  and  anticipated 
requirements  in  an  effort  to  achieve  an 
even  distribution  of  workload  over  the 
fiscal  year  consistent  with  program 
needs.  These  meetings  should  result  in 
understandings  as  to  expected  timing  of 
project  development  and  procurement 
requests. 

(3)  For  each  project,  as  soon  as  it 
appears  likely  there  will  be  a 
procureihent,  the  program  office  will 
notify  the  appropriate  procurement 
office  of  the  anticipated  procurement 
When  notified,  the  procurement  office 
will  arrange  to  meet  with  the  program 
staff  in  order  to  develop  a  plan  for 
prociu'ement. 

(b)  Planning  by  procurement 
activities.  Procurement  activities  will 
coordinate  with  program  and  staff 
offices  in  order  to  ensure: 

(1)  Timely  and  comprehensive 
pleinning  for  procurement; 

(2)  Timely  initiation  of  procurement 
requests  or  requests  for  contracts;  and, 

(3)  Instruction  of  progreun  and  staff 
offices  in  proper  procurement  practices 
and  methods. 

§  34-3.5003  Preparation  and  contents  of 
procurement  plan. 

(a)  The  procurement  plan  (1)  serves  as 
an  advance  agreement  between  program 
and  contracting  personnel  outlining  the 
methods  of  how  and  when  the 
procurement  is  to  be  accomplished;  (2) 
serves  to  resolve  problems  early  in  the 
procurement  cycle  thereby  precluding 
delay  in  contract  placement;  and  (3)  is 
developed  prior  to  the  preparation  and 
submission  by  the  program  office  of  the 
formal  procurement  request  and  request 
for  contract  to  the  contracting  office. 

(b)  Procurement  plans  shall  be 
prepared  and  signed  jointly  by  the 
cognizant  contract  negotiator  and 
project  officer  and  concurred  in  by  the 
contracting  officer.  The  scope  of  the 
procurement  plan  is  determined  by  the 
characteristics  of  the  procurement. 
Generally  a  joint  planning  meeting 
between  the  project  officer  and  contract 
negotiator  is  held  for  the  purpose  of 
identifying  and  selecting  those  actions 
(technical  and  business]  necessary  to 
effect  timely  and  proper  placement  of 
the  contract.  The  project  officer  defines 
the  requirement  and  describes  the 
purpose  of  the  project.  Based  on  these 
needs,  consideration  shall  be  given  to 
such  matters  as  (1)  refinement  of  work 
statements,  scopes  of  work, 
specifications,  etc.,  for  solicitation 
purposes;  (2)  funding;  (3)  sources  for 
solicitation  and  sjmopsizing 


requirements;  (4)  proposal  evaluation 
criteria;  (5)  special  program  approvals 
and  clearances  including  determination 
and  findings;  and  (6)  procurement 
planning  schedule. 

Subpart  34-3.51— Selection  of 
Offerors  for  Negotiation  and  Award 

§  34-3.5100  Scope  of  subpart 

This  section  provides  guidance  to  all 
ED  personnel  regarding  (a)  evaluation  of 
the  technical  and  other  aspects  of 
proposals  and  (b)  the  requirement  for 
"written  or  oral  discussion”  with 
concerns  whose  proposals  are  “within  a 
competitive  range,”  under  competitive 
negotiated  procurements. 

§34-3.5101  Applicability. 

This  section  is  applicable  to  all 
competitive  negotiated  procurements 
conducted  by  ED  under  the  authority  of 
the  Federal  Procurement  Regulations 
(FPR).  Those  portions  of  this  section 
concerning  written  or  oral  discussions 
need  not  be  applied:  (a)  To 
procurements  in  implementation  of 
authorized  set-aside  programs;  (b)  to 
procurements  where  the  existence  of 
adequate  competition  or  accurate  prior 
cost  experience  with  the  item  being 
procured  clearly  demonstrates  that 
acceptance  of  an  initial  proposal 
without  discussions  would  result  in  fair 
and  reasonable  prices,  provided  the 
request  for  proposals  notifies  all  offerors 
of  the  possibility  that  award  may  be 
made  without  discussion  and  provided 
award  is  in  fact  made  without  any 
written  or  oral  discussions. 

§  34-3.5102  Requests  for  proposals. 

(a)  Careful  drafting  of  the  request  for 
proposals  (RFP)  is  vital  to  the  proper 
working  of  the  competitive  process. 
Particular  efforts  must  be  made  to 
develop  an  accurate  statement  of  work 
in  order  to  preclude  ambiguities  and  to 
avoid  misunderstandings  which  might 
otherwise  surface  at  later  stages  of  the 
procurement. 

(b)  Unless  otherwise  authorized  by 
the  procedures  of  the  operating  agency, 
the  RFP  shall  require  that  a  proposal 
generally  will  be  in  two  parts;  A 
“Technical  Proposal”  and  a  “Business 
Proposal.”  Each  of  the  parts  shall  be 
separate  and  complete  in  itself  so  that 
evaluation  of  one  may  be  accomplished 
independently  of  evaluation  of  the  other. 
Generally,  the  RFP  will  provide  that  the 
“Technical  Proposal”  not  contain  any 
reference  to  cost.  Resource  information, 
such  as  data  concerning  labor  hours  and 
categories,  materials,  subcontracts, 
travel,  computer  time,  etc.,  shall  be 
included  in  the  “Technical  Proposal”  so 
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that  offeror’s  understanding  of  the  scope 
of  work  may  be  evaluated. 

(c)  The  instructions  to  the  offerors 
concerning  the  “Business  Proposal" 
should  require  submission  of  cost 
information  in  sufficient  detail  to  allow 
a  complete  cost  analysis.  (See  §  1-3.807- 
3  of  this  title  for  requirements  for  cost  or 
pricing  data.}  Categories  and  amounts  of 
labor,  materials,  travel,  computer  time, 
as  well  as  information  with  regard  to 
contractor  past  performance,  including 
contracts  or  subcontracts  for  like 
services  or  supplies,  financial  capacity, 
certifications,  and  representations,  and 
other  pertinent  administrative  and 
business  Information  should  also  be 
requested. 

(d)  Evaluation  criteria  must  be 
developed  by  technical  personnel,  at  the 
time  of  initiation  of  the  procurement 
request,  for  inclusion  by  the  contracting 
officer  in  the  RFP.  These  criteria  and 
their  relative  importance  or  weight 
require  the  exercise  of  judgment  on  a 
case-by-case  basis,  since  the  criteria 
must  be  tailored  to  the  requirements  of 
each  particular  procurement.  These 
criteria  must  be  submitted  to  the 
contracting  officer  in  sufficient  time  to 
allow  for  this  review  before  the  issuance 
of  the  request  for  proposal.  Since  these 
criteria  will  serve  as  the  standard 
against  which  all  proposals  will  be 
evaluated,  it  is  imperative  that  they  be 
chosen  carefully  to  emphasize  those 
factors  considered  to  be  critical  to  the 
selection  of  a  contractor. 

(e)  The  RFP  must  inform  offerors  of  all 
evaluation  criteria  and  of  the  relative 
importance  or  weight  attached  to  each 
criterion,  although  there  need  not  be 
stated  a  numerical  weighting  formula. 
Evaluation  criteria  shall  be  described 
fully  enough  in  each  RFP  to  inform 
prospective  offerors  of  the  significant 
matters  which  should  be  addressed  in 
the  proposals.  The  technical  and 
business  proposal  instructions  of  the 
RFP  must  inform  the  offeror  of  all 
information  deemed  essential  to  proper 
evaluation  of  the  proposal,  so  that  all 
competitors  are  aware  of  all 
requirements  and  so  that  the 
difference(s)  in  proposals  will  reflect  the 
ofieror’n  differing  responses  to 
unambiguous  RFP  requirements  and 
criteria. 

(f)  No  factors  other  than  those  set 
forth  in  the  request  for  proposals  as  the 
evaluation  criteria  shall  be  used  in  the 
evaluation  of  technical  proposals: 

(g)  The  RFP  evaluation  criteria  shall 
not  be  modified  except  by  a  formal 
amendment  to  the  RI7. 


S  34-3.5103  Evaluation  of  technical 
proposals. 

(a)  The  technical  proposals  received 
by  the  contracting  officer  will  be 
forwarded  to. the  technical  evaluators 
for  evaluation;  the  business  portion  of 
the  proposal  will  be  retained  by  the 
contracting  officer  for  evaluation. 

(b)  The  technical  evaluators  will 
evaluate  each  proposal  in  strict 
conformity  with  the  evaluation  criteria 
of  the  RFP  and  will  assign  each  proposal 
a  score.  A  technical  ranking  will  then  be 
compiled.  The  technical  evaluators  shall 
then  identify  each  proposal  as  either 
acceptable  or  unacceptable. 
Predetermined  cutoff  scores  shall  not  be 
employed. 

(c)  'Ilie  technical  evaluators  shall  then 
determine  whether  any  proposal  which 
has  been  rated  as  unacceptable  might  be 
considered  acceptable  upon  the 
furnishing  of  clarifying  data  by  the 
offeror,  and  the  contracting  officer  will 
be  so  informed.  The  contracting  officer 
will  arrange  for  the  submission  of 
clarifying  data  in  writing  or  by 
consultation,  and  furnish  it  to  the 
technical  evaluators  for  their 
consideration. 

(d)  It  is  essential  to  the  competitive 
procurement  process  that  all  information 
contained  in  offerors’  proposals  be 
maintained  in  strict  confidence.  In  no 
event  during  the  evaluation  period  shall 
any  offeror  be  told  the  number  of 
proposals  received,  prices,  cost  ranges, 
or  die  Government  cost  estimate. 
Discussions  with  offerors  relative  to  any 
aspect  of  the  procurement  shall  be  held 
only  with  the  contracting  officer  or  his 
authorized  representative. 

(e)  For  the  sole  purpose  of  eliminating 
any  uncertainty  or  ambiguity  in  an 
initial  proposal,  the  contracting  officer 
may  make  inquiry  of  an  offeror.  Such 
inquiry  of  and  clarification  furnished  by 
such  offeror  shall  not  be  considered  to 
constitute  “discussions"  within  the 
meaning  of  §  l-3.80S-l(g}  of  this  title 
and  shall  not  necessitate  any  inquiry  of 
other  offerors.  However,  if  the 
clarification  results  in  an  offeror 
revising  its  proposal  or  it  would  in  any 
way  prejudice  the  interests  of  other 
offerors,  discussions  must  be  held  with 
all  responsible  offerors  within  the 
competitive  range. 

§  34-3.5104  Technical  evaluation  report 

A  technical  evaluation  report  shall  be 
prepared  and  signed  by  the  technical 
evaluators,  fumished  the  contracting 
officer,  and  maintained  as  a  permanent 
record  in  the  contract  file.  The  report 
shall  reflect  tlie  ranking  of  the  proposals 
and  shall  identify  each  proposal  as 
acceptable  or  unacceptable  in 
accordance  with  §  34-3.5103(b]  and  (c). 


The  report  shall  also  include  a  narrative 
evaluation  specifying  the  strengths  and 
weaknesses  of  each  proposal,  and  any 
reservations  or  qualifications  that  mi^t 
bear  upon  the  selection  of  sources  for 
negotiation  and  award.  Concrete 
technical  reasons  supporting  a 
determination  of  unacceptability  with 
regard  to  any  proposal  shall  be 
included. 

§  34-3.5105  Evaluation  of  business 
proposals. 

•  (a)  Each  business  proposal  requires 
some  form  of  price  or  cost  analysis.  The 
contracting  officer  must  exercise 
judgment  in  determining  the  extent  of 
analysis  in  each  case.  In  high-dollar 
value  procurements,  the  analysis  should 
be  thorough  and  the  record  carefully 
documented  to  disclose  the  extent  to 
which  the  various  elements  of  costs, 
fixed  fee,  or  profit  contained  in  the 
contractor’s  proposals  were  analyzed. 
The  negotiation  memorandum  should 
also  refiect  the  consideration  given  to 
the  recommendations,  if  any,  of  the 
price  analyst  and  the  basis  for 
nonacceptance  or  departure  from  the 
recommendations  during  the  course  of 
negotiations. 

(b)  The  contracting  officer  must 
appraise  the  management  capability  of 
the  offeror  to  perform  the  required  work 
in  a  timely  manner.  In  making  this 
appraisal,  the  contracting  officer  must 
consider  such  factors  as  the  company’s 
management  organization,  past 
performance,  reputation  for  reliability, 
and  availability  of  the  required 
facilities,  and  cost  controls. 

§  34-3.5106  Conduct  of  evaluation. 

Personnel  participating  in  any  way  in 
evaluating  propostds  sh^  not  reveal 
any  information  concerning  the 
evaluations  underway  except  to  an 
individual  participating  in  the  same . 
evaluation  proceedings,  and  then  only  to 
the  extent  that  such  information  is 
required  in  connection  with  such 
proceedings.  Divulging  information 
during  the  evaluation,  selection,  cmd 
negotiation  phases  of  the  procurement  to 
personnel  not  having  a  need  to  know 
could  jeopardize  any  resultant  award. 
The  Contracting  Officer  will  therefore 
instruct  personnel  participating  in  the 
evaluations  to  observe  these  restrictions 
and  assure  that  personnel  understand 
that  unauthorized  disclosure  of 
information,  no  matter  how  innocent, 
could  subject  such  personnel  to 
disciplinary  action. 

§  34-3.5107  Competitiv*  range. 

Unless  an  award  is  made  without  any 
discussions  in  accordance  with  §  34- 
3.5101,  discussions  shall  be  conducted 
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with  each  offeror  in  the  “competitive 
range."  The  competitive  range  is 
composed  of  those  offerors  with  which 
there  is  a  possibility  of  conducting 
meaningful  discussions  which  could 
result  in  the  improvement  of  their  offers, 
price  and  other  factors  considered. 
Determining  which  proposals  fall  within 
a  competitive  range  will  depend  upon 
the  particular  circumstances  of  each 
negotiation.  Cost  or  price  alone  is 
sometimes  controlling,  but  technical 
capability  and  other  relevant  criteria 
may  be  paramount.  The  decision  as  to 
which  fbms  are  and  which  firms  are  not 
within  a  competitive  range  is  a  matter  of 
administrative  discretion.  There  could 
conceivably  be  a  business  proposal  in 
which  the  cost  or  price  is  so  high  that  it 
seems  to  be  completely  out  of  the 
competitive  range.  However,  before 
making  such  a  determination  the 
contracting  officer  should  consult  with 
the  technical  personnel  to  determine 
possible  reasons  for  the  apparently 
excessive  price.  In  determining  the 
competitive  range,  the  contracting 
officer  should  consider  the  following: 

(a)  A  proposal  must  be  considered  to 
be  within  the  competitive  range  unless  it 
is  either  so  inferior  technically  or  so 
high  in  cost  as  to  preclude  any 
possibility  of  meaningful  negotiation 
with  the  offeror,  or  u^ess  the  offeror 
does  not  have  a  reasonable  chance  of 
being  selected  for  the  final  award. 

(b)  The  competitive  range  should  be 
decided  on  the  basis  of  the  array  of 
scores  or  relative  ranking  of  the  offerors, 
not  on  a  predetermined  absolute  score 
or  cut-off  level  of  acceptability. 
Borderline  proposals  must  not  be 
excluded  from  consideration 
automatically  if  they  are  reasonably 
susceptible  of  being  made  acceptable  by 
clarification  or  discussions. 

(c)  No  offeror  who  is  in  the 
competitive  rcuige  shall  be  eliminated 
from  the  competitive  range  solely 
because  of  an  offer  to  deliver  services  or 
supplies  of  a  higher  quality  than 
required.  If  there  is  no  substantial  basis 
for  distinguishing  between  the  technical 
excellence  of  proposal(s)  meeting  the 
Government’s  requirements,  price  or 
best  buy  analysis  should  then  become 
the  controlling  factor. 

$  34-3.5108  Conduct  of  discussions. 

(a)  'The  contracting  officer,  in 
cooperation  with  technical  personnel, 
must  conduct  written  or  or^  discussions 
(negotiations)  of  the  work  to  be 
performed,  the  cost  of  the  woiic,  and 
other  relevant  topics  with  all  those 
offerors  within  the  competitive  range. 
The  contracting  officer  shall  point  out  to 
each  offeror  the  ambiguities, 
uncertainties,  and  deficiencies,  if  any,  in 


its  proposal.  The  contracting  officer 
shall  then  give  each  offeror  a  reasonable 
opportunity  to  support,  clarify,  correct, 
improve  or  revise  its  proposal. 
Discussions  with  one  offeror  shall 
neither  identify  areas  in  which  another 
has  apparently  achieved  a  higher 
evaluation  or  provided  more  detail  (nor 
transmit  information)  which  could  give 
one  offeror  a  competitive  advantage 
over  another.  Cost  estimates  made  by 
the  Government  will  not  be  disclosed. 

(b)  Careful  judgment  will  be  exercised 
in  determining  the  extent  of  discussions. 
In  some  cases  more  than  one  round  of 
discussions  with  all  the  offerors  within 
the  competitive  range  may  be  required. 
The  time  available,  the  expense  and 
administrative  limitations,  and  the  size 
and  significance  of  the  procurement 
should  all  be  considered  in  deciding  on 
the  type,  duration,  and  depth  of  the 
discussions. 

S  34-3.5109  Closing  of  negotiations. 

In  order  to  properly  terminate 
negotiations,  the  contracting  officer 
shall  advise  each  offeror  within  the 
competitive  range  that  (a)  negotiations 
are  being  conducted,  (b)  offerors  are 
being  asked  for  “best  and  final  offer," 
not  merely  to  confirm  or  reconfirm  prior 
offers,  and  (c)  any  revision  or 
modification  of  proposals  must  be 
submitted  by  the  cutoff  date. 

§34-3.5110  Selection  of  contractor. 

(a)  After  the  close  of  discussions  and 
the  receipt  of  any  addenda  to  proposals, 
the  contracting  officer  shall  select  for 
award  the  offeror(s)  whose  proposal(s) 
offers  the  greatest  advantage  to  the 
Government  price  tuid  other  factors 
considered. 

(b)  Research  and  development 
contracts  should  be  awarded  to  those 
organizations,  including  educational 
institutions,  which  have  the  highest 
competence  in  the  specific  field  of 
science  or  technology  involved. 
However,  awards  should  not  be  made 
for  research  and  development 
capabilities  that  exceed  those  needed 
for  the  successful  performance  of  the 
particular  project 

(c)  Whenever  the  contract  is  to  have  a 
fixed  price,  price  may  not  be 
disregarded  in  selecting  a  contractor. 
This  is  particularly  true  where  more 
than  one  acceptable  offer  fi'om 
technically  qualified  sources  remains  for 
consideration  after  conduct  of 
negotiations.  If  a  lower-priced,  lower- 
scored  offer  meets  the  C^vemment’s 
needs,  acceptance  of  a  higher-priced, 
higher-scored  offer  shall  be  supported 
by  a  specific  determination  by  ffie 
contracting  officer  that  the  technical 
superiority  of  the  higher-priced  offer 


warrants  the  additional  cost  involved  in 
the  award  of  a  contract  to  that  offeror. 

§34-3.5111  Notice  and  debriefing. 

Promptly  after  award  of  the  contract, 
notice  of  unsuccessful  offerors  will  be 
given  in  accordance  with  EDPR  34-3.103. 

Subpart  34-3  J2— Administrative 
Actions  In  Connection  With  Cost 
Overruns 

§  34-3.5200  Scope  of  subpart 

'This  subpart  sets  forth  the  procedure 
to  be  followed  when  a  cost  overrun  is 
anticipated.  i.e..  the  allowable  actual 
cost  of  performing  a  cost  reimbursement 
type  contract  is  expected  to  exceed  the 
total  estimated  cost  specified  in  the 
contract 

§34-3.5201  Applicability. 

(a)  This  subpart  applies  to  the 
administration  of  cost  reimbursement 
type  contracts  and  the  cost 
reimbursement  portion  of  other  types  of 
contracts. 

(b)  Nothing  in  this  subpart  shall  be 
construed  to  relieve  Contractors  fi'om 
compliance  with  the  Limitation  of  Cost 
clause  or  any  other  provisions  of  such 
contracts. 

§  34-3.5202  General. 

Reimbursement  for  costs  incurred 
under  contracts  referred  to  in  §  34- 
3.5201  shall  not  exceed  the  amount  of 
funds  obligated  by  the  contract,  imless 
increased  by  the  contracting  officer. 

Cost  overruns  shall  be  held  to  an 
absolute  minimum  compatible  with 
accomplishment  of  the  statement  of 
work. 

§  34-3.5203  Contract  administration. 
§34-3.5203-1  GeneraL 

Upon  receipt  of  information  that  a 
contractor's  accumulated  cost  and 
projected  expenditures  will  exceed  the 
limit  of  funds  obligated  by  the  contract, 
the  contracting  officer  shall  coordinate 
immediately  with  the  appropriate 
program  office  to  determine  whether  the 
contract  should  be  modified  or 
terminated.  If  the  contracting  officer 
receives  information  finm  a  source  other 
than  the  contractor  that  a  cost  overrun 
is  anticipated,  the  contracting  officer 
shall  verify  the  information  with  the 
contractor  and  remind  the  contractor 
immediately  of  the  notification 
requirements  of  the  Limitation  of  Cost 
clause. 

§  34-3.5203-2  Procedure. 

(a)  Upon  notification  that  a  cost 
overrun  is  anticipated,  the  contracting 
officer  shall  request  the  contractor  to 
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submit  a  request  for  additjonal  funds 
including: 

(1)  Name  and  location  of  contractor. 

(2)  Contract  number  and  expiration 
date. 

(3)  Contract  item(s)  and  amountjs]  of 
each  creating  the  ovemm. 

(4)  The  elements  of  cost  which 
changed  from  the  original  estimate,  i.e., 
labor,  material,  travel,  overhead,  etc. 

This  data  should  be  furnished  in  the 
following  format: 

(i)  Original  estimate, 

(ii)  Costs  incurred  to  date, 

(iii)  Estimated  cost  to  completion, 

(ivj  Revised  estimate, 

(v)  Amount  of  adjustment. 

(5)  The  factors  responsible  for  the 
increase,  i.e.,  error  in  estimate,  changed 
conditions,  etc. 

(6)  The  latest  date  by  which  funds 
must  be  available  for  commitment  to 
avoid  contract  slippage,  work  stoppage, 
or  other  program  impairment. 

(b)  When  the  contractor  submits 
notice  of  an  impending  overrun  the 
contracting  officer  shall: 

(1)  Immediately  advise  the 
appropriate  program  office  and  fiunish  a 
copy  of  the  notice  and  any  other  data 
received. 

(2)  Request  audit  or  cost  advisory 
services  and  technical  support,  as 
necessary,  for  evaluation  of  information 
and  data  received. 

(3)  Maintain  continuous  follow-up 
with  the  program  office  in  order  to 
obtain  a  timely  decision  as  to  whether 
the  work  under  the  contract  will  be 
continued  and  additional  funds 
provided,  cr  the  contract  terminated. 

The  decision  of  the  program  office  must 
be  supported  by  an  appropriate  written 
statement  and  funding  authority  or  a 
formal  request  for  termination,  when 
applicable.  After  a  programming  and 
funding  decision  is  received  &om  the 
program  office  the  contracting  officer 
shall  promptly  notify  the  contractor  in 
writing  that:  (i)  A  specified  amount  of 
additional  funds  has  been  allotted  to  the 
contract  by  a  contractual  instrument;  or 
(ii)  work  will  be  discontinued  when  the 
funds  allotted  to  the  contract  have  been 
exhausted  and  that  any  work  performed 
after  that  date  is  at  the  contractor's  risk; 
or  (iii)  the  Government  is  considering 
whether  additional  funds  should  be 
allotted  to  the  contract  and  will  notify 
the  contractor  as  soon  as  possible,  but  ' 
that  any  work  performed  after  the  funds 
then  allocated  to  the  contract  have  been 
exhausted  is  at  the  contractor’s  risk. 
Timely,  formal  notification  of  the 
Government’s  intention  is  essential  in 
order  to  preclude  lo^s  of  contractual 
rights  in  the  event  of  dispute, 
termination,  or  litigation. 


.  (c)  If  program  requirements  permit, 
contracting  officers  should  refrain  from 
issuing  any  contractual  documents 
which  will  require  new  work  or  an 
extension  of  time,  pending  resolution  of 
an  overrun  or  additional  fund  request. 

§  34-3.5203-3  Contract  modifications. 

(a)  Modifications  (to  contracts 
containing  the  Limitation  of  Cost  clause) 
shall  include  either  (1)  A  provision 
increasing  the  estimated  or  ceiling 
amount  referred  to  in  the  Limitation  of 
Cost  clause  of  the  contract  and  stating 
that  the  clause  will  thereafter  apply  in 
respect  to  such  increased  amoimt;  or 

(2)  A  provision  stating  that  the 
estimated  or  ceiling  amount  referred  to 
in  the  contract  is  not  changed  by  the 
modiHcation  and  that  the  Limitation  of 
Cost  clause  will  continue  to  apply  with 
respect  to  the  amount  in  effect  prior  to 
the  modification. 

(b)  The  fixed  fee  provided  in  a 
contract  shall  not  be  changed  when 
funding  a  cost  overrun.  Changes  in  fixed 
fee  will  be  made  only  to  reflect  changes 
in  the  scope  of  work  which  justify  an 
increase  or  decrease  in  fee. 

PART  34-4— SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Subpart  34-4.51— Paid  Advertising 

34-^.5100  Scope  of  subpart. 

34-4.5101  Policies  and  procedures. 

Subpart  34-4.52 — Unsolicited  Proposals 

34-4.5200  Scope  of  subpart. 

34-4.5201  Definition. 

34-4.5202  Policy. 

34-4.5202-1  General. 

34-4.5202-2  Treatment  of  technical  data  in 
unsolicited  proposals. 

34-4.5202-3  Method  of  procurement. 
34-4.5202-4  Grant  applications. 

34-4.5203  Procedure. 

34-4.5203-1  Preliminary  review. 

34-4.5203-2  Comprehensive  evaluation. 
34-4.5203-3  Procurement  procedure. 

Subpart  34-4.54— Procurement  Clearance 
of  Audiovisual  Materials  and  Contracts  for 
Public  Affairs  Services 

34-4.5400  Scope  of  subpart. 

34-4.5401  Responsibility. 

34-4.5402  Clearance  for  procurement. 
34-4.5403  Methods  of  contracting. 

34-4.5404  Competition. 

Subpart  34-4.56— Research  Contracts  With 
Educational  Institutions  of  the  United 
States 

34-4.5600  Scope  of  subpart. 

34-4.5601  Changes  in  research  methods, 
procedures,  objectives  or  phenomena 
under  study. 

34-4.5602  Change  or  absence  of  the 

principal  investigator  or  project  leader.  -• 
34-4.5603  Subcontracting  or  transferring  the 
research  effort. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 


Subpart  34-4.51— Paid  Advertising 

§  34-4.5100  Scope  of  subpart 

This  subpart  provides  policies  and 
procedures  for  the  procurement  of  paid 
advertising  as  covered  by  Title  5,  U.S.C. 
302,  Title  44,  U.S.C.  321,  322,'  and  324, 
and  title  7,  chapter  5,  section  25.2, 

General  Accounting  Office  Policy  and 
Procedures  Manual  for  Guidance  of 
Federal  Agencies. 

§  34-4.5101  Policies  and  procedures. 

(a)  The  Assistant  Secretary  for 
Managementor  such  other  person  as  the 
Secretary  may  designate  may  publish 
advertisements,  notices,  and  contract 
proposals  in  newspapers  and 
periodicals  in  accordance  with  the 
requirements  and  conditions  referenced 
in  §  34-4.5100.  Authority  to  purchase 
paid  advertising  must  be  granted  in 
writing  by  the  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate.  No 
advertisement,  notice  of  proposal  will 
be  published  prior  to  receipt  of 
advanced  written  authority  for  such 
publication.  No  voucher  for  any  such 
advertisement  or  publication  will  be 
paid  unless  there  is  presented,  with  the 
voucher,  a  copy  of  such  written 
authority. 

(b)  Requests  for  procurement  of 
advertising  shall  be  accompanied  by 
written  authority  to  advertise  or  publish 
which  sets  forth  justification  and 
includes  the  names  of  newspapers  or 
journals  concerned,  frequency  and  dates 
of  proposed  advertisements,  estimated 
cost,  and  other  pertinent  information. 

(c)  Paid  advertisements  shall  be 
limited  to  publication  of  essential  details 
of  invitations  for  bids  and  requests  for 
proposals  including  those  for  the  sale  of 
personal  property,  and  for  the 
recruitment  of  employees. 

(d)  Standard  form  1143,  Advertising 
Order,  shall  be  used  for  procurement 
and  payment  of  paid  advertising. 
Procedures  for  payment  of  vouchers  are 
contained  in  title  7,  chapter  5,  section 
25.2,  General  Accounting  Office  Manual 
for  Guidance  of  Federal  Agencies. 

Subpart  34-4.52— Unsolicited 
Proposals 

§  34-4.5200  Scope  of  subpart 

This  subpart  provides  policies  and 
procedures  applicable  to  the  handling  of 
documents  submitted  as  unsolicited 
proposals. 

§34-4.5201  DefinRIon. 

An  “unsolicited  proposal’’  is  a  written 
offer  to  perform  reseat  and 
development  work  (including  feasibility 
studies  and  demonstrations)  submitted 
to  the  Government  by  an  organization  or 
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individual  solely  on  its  own  initiative 
and  without  prior  formal  or  informal 
solicitation.  Unsolicited  proposals 
purport  to  represent  original  effort  by 
the  offeror,  in  the  form  of  new  and 
unique  ideas,  and  are  offered  in  the 
hope  that  the  Government  will  support 
the  offeror  in  the  further  pursuit  of  the 
research  and  development  activities 
proposed  therein. 

§34-4.5202  Policy. 

§  34-4.5202-1  General. 

(a)  It  is  the  policy  of  ED  that  the 
public  be  informed  of  technological  and 
scientific  (including  the  behavioral  and 
social  sciences]  areas  encompassed  by 
the  Department’s  mission,  and  to 
encourage  organizations  and  individuals 
to  originate  valuable  ideas  relevant  to 
the  furtherance  thereof  and  to  submit 
such  ideas  in  imsolicited  proposals. 

(b)  All  unsolicited  proposals  should  be 
specific  and,  as  a  minimum,  include  the 
information  set  forth  below.  Although  it 
is  desired  that  unsolicited  proposals  be 
prepared  in  conformance  with  the 
standards  set  forth  below,  agencies  may 
accept  unsolicited  proposals  for 
evaluation  purposes  which  do  not 
conform  thereto: 

(1)  Name  and  address  of  the 
organization  or  individual  submitting  the 
proposal; 

(2)  Date  of  preparation  or  submission; 

(3)  Type  of  organization  (profit, 
nonprobt,  educational,  other); 

(4)  Concise  title  and  clear  and  concise 
abstract.  Extensive  material  should  be 
included  only  in  appendices; 

(5)  An  outline  and  discussion  of  the 
purpose  of  the  proposed  effort  or 
activity,  the  method  of  attack  upon  the 
problem,  and  the  nature  and  extent  of 
the  anticipated  results; 

(6)  Names  of  the  key  personnel  to  be 
involved  (name  of  principal  investigator, 
if  applicable),  brief  biographical 
information,  including  principal 
publications  and  relevant  experience; 

(7)  Proposed  starting  and  completion 
dates; 

(8)  Equipment,  facility,  and  personnel 
requirements; 

(9)  Proposed  budget,  including 
separate  cost  estimates  for  salaries  and 
wages,  equipment,  expendable  supplies, 
services,  travel,  subcontracts,  other 
direct  costs  and  overhead; 

(10)  Names  of  any  other  Federal 
agencies  receiving  the  unsolicited 
proposal  and/or  funding  the  proposed 
effort  or  activity; 

(11)  Brief  description  of  the  offeror’s 
facilities,  particularly  those  which 
would  be  used  in  the  proposed  effort  or 
activity; 


(12)  Brief  outline  of  the  offeror’s 
previous  work  and  experience  in  the 
field; 

(13)  A  current  financial  statement  and, 
if  available,  a  descriptive  brochure; 

(14)  Period  for  which  unsolicited 
proposal  is  valid; 

(15)  Names  and  telephone  numbers  of 
offeror’s  primary  business  and  technical 
personnel  whom  the  agency  may  contact 
during  evaluation  and/or  negotiation; 

(16)  Identification,  on  the  cover  sheet, 
of  technical  data  which  the  offeror 
intends  to  be  used  by  ED  for  evaluation 
purposes  only  (see  §  34-1.353(c)  of  the 
EDPR);  and 

(17)  Signature  of  a  responsible  official 
of  the  proposing  organization  or  a 
person  authorized  to  contractually 
obligate  such  organization. 

(c)  Unsolicited  proposals  should  be 
submitted  well  in  advance  of  the  desired 
beginning  of  support,  and  in  ample 
copies  (five  copies  as  a  minimum)  to 
allow  simultaneous  study  by  all 
reviewers. 

(d)  All  unsolicited  proposals  shall  be 
acknowledged  as  soon  after  receipt  as 
possible  and  should  be  processed  in  an 
expeditious  manner. 

§  34-4.5202-2  Treatment  of  technical  data 
In  unsolicited  proposals. 

The  treatment  of  technical  data 
contained  in  unsolicited  proposals  and 
the  legends  to  be  used  are  contained  in 
§  34-1.353  of  the  EDPR. 

§  34-4.5202-3  Method  of  procurement 

(a)  It  is  ED’S  policy  to  obtain 
competition  whenever  possible  (see  §  1- 
1.301-1).  However,  if  a  decision  is  made 
to  award  a  contract  to  an  offeror  on  the 
basis  of  an  unsolicited  proposal,  the 
procurement  will  be  conducted  without 
competition. 

(b)  Subject  to  the  provisions  of  §  34- 
4.5203^(a],  a  document  which  qualifies 
as  an  unsolicited  proposal  may  not 
serve  as  the  basis  for  a  competitive 
solicitation  of  proposals.  Therefore,  a 
determination  must  be  made  as  to 
whether  a  document  qualifies  as  an 
unsolicited  proposal  during  the 
preliminary  review  of  the  document  in 
accordance  with  §  34-4.5203-1. 

§  34-4.5202-4  Grant  applications. 

(a)  Research  and  development  work  is 
supported  by  ED  through  grants  as  well 
as  contracts. 

(b)  Procurement  officials  shall  not 
refuse  to  consider  any  unsolicited 
proposal  merely  because  it  was  initially 
submitted  as  a  grant  application. 
However,  contracts  shall  not  be 
awarded  on  the  basis  of  unsolicited 
proposals  which  have  been  rejected  for 


grant  support  on  the  ground  that  they 
lack  scientific  merit. 

§  34-4.5203  Procedure. 

§  34-4.5203-1  Preliminary  review. 

(a)  A  preliminary  review  of  each 
document  submitted  as  an  unsolicited 
proposal  shall  be  conducted  by  program 
personnel  to  determine  that  it; 

(1)  Contains  sufficient  technical  and 
cost  information  to  enable  meaningful 
evaluation; 

(2)  Has  been  approved  by  a 
responsible  official  of  the  proposing 
organization  or  a  person  authorized  to 
contractually  obligate  such 
organizations;  and 

(3)  Does  not  merely  offer  to  perform 
standard  services,  such  as  routine 
analyses  or  testing  in  accordance  with 
established  procedures,  or  to  provide 
“off-the-shelf’  articles. 

(b)  In  addition,  the  reviewing  program 
official  shall  make  a  written 
determination  as  to  whether  the 
document  is  truly  unsolicited.  In  making 
such  determination,  consideration  shall 
be  given  to  all  relevant  circumstances, 
including  whether  the  document  may 
have  resulted  from:  (1)  The  close 
professional  relationships  that 
ft-equently  develop  between  program 
representatives  and  their  counterparts  in 
the  community;  or  (2)  the  inadvertent 
disclosure  by  program  personnel  of 
information  relating  to  specific  projects 
being  contemplated  by 

(c)  If  the  document  does  not  meet  the 
requirements  of  paragraph  (a)  of  this 
section,  or  is  determined  not  to  be  truly 
unsolicited,  a  comprehensive  evaluation 
need  not  be  made,  and  the  document 
may  be  considered  and  handled  as 
correspondence  or  advertising.  In  such 
cases  a  prompt  reply  shall  be  sent  to  the 
offeror  indicating  how  the  document  is 
being  interpreted  and  the  reason(s]  for 
not  considering  it  an  unsolicited 
proposal. 

(d)  When  a  document,  based  upon 
preliminary  review,  qualifies  as  an 
unsolicited  proposal,  it  shall  be 
circulated  for  comprehensive  evaluation 
in  accordance  with  §  34-4.5203-2,  and  a 
copy  thereof,  together  with  the 
reviewing  official’s  written 
determination,  shall  be  furnished  to  the 
Assistant  Secretary  for  Management  or 
such  other  person  as  the  Secretary  may 
designate. 

§  34-4.5203-2  Comprehensive  evaluation. 

(a)  Every  unsolicited  proposal  that  is 
circulated  for  comprehensive  evaluation 
shall  have  attached  or  imprinted  a 
legend  identifying  it  as  an  unsolicited 
proposal,  and  stating  that  it  may  be  used 
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only  for  purposes  of  evaluation.  See 
§  34-1.353  (c)  and  (e)  of  the  EDPR. 

(b)  In  evaluating  an  unsolicited 
proposal,  the  evaluating  office(s]  shall 
consider,  in  addition  to  any  other 
criteria,  the  following  factors: 

(1)  The  overall  scientiHc  and  technical 
merit  of  the  proposed  effort; 

(2)  The  potential  contribution  which 
the  proposed  effort  is  expected  to  make 
to  specific  program  objective(s],  if 
supported  at  this  time; 

(3)  The  unique  capabilities,  related 
experience,  facilities,  instrumentation, 
or  techniques  which  the  offeror 
possesses  and  offers,  and  which  are 
considered  to  be  integral  factors  for 
achieving  the  scientific,  technical,  or 
technological  objective(s)  of  the 
proposal; 

(4)  The  unique  qualifications, 
capabilities,  and  experience  of  the 
proposed  principal  investigator  and/or 
key  personnel.  ' 

(c)  If  an  unsolicited  proposal  is  not  to 
be  accepted,  the  offeror  shall  be 
informed  by  a  suitable  letter.  A  copy  of 
such  letter  and  associated  unsolicited 
proposal  shall  be  retained  in  the  files  of 
the  contracting  officer. 

§  34-4.5203-3  Procurement  procedure. 

(a)  Competitive  procurement.  (1) 

When  a  document  qualifies  as  an 
unsolicited  proposal,  but  its  substance  is 
available  to  EO  without  restriction  from 
another  source,  or  its  substance  closely 
resembles  that  of  a  pending  competitive 
solicitation  or  otherwise  is  not 
sufficiently  unique  to  justify  acceptance, 
ED's  policy  of  obtaining  competition 
applies  (see  §  34-4.5202-3). 

(2)  When  procurement  is  intende<f-and 
competition  is  feasible,  the  unsolicited 
proposal  shall  be  rejected,  as  in  §  34- 
4.5203-2.  All  readily  available  copies 
(excluding  the  contracting  officer's 
official  file  copy)  shall  be  returned  to  the 
offeror. 

(b)  Noncompetitive  procurement.  (1) 

A  favorable  technical  evaluation  of  an 
unsolicited  proposal  is  not,  in  itself, 
sufficient  justification  for  negotiating  on 
a  noncompetitive  basis  with  the  offeror. 
When  an  unsolicited  proposal  has 
received  a  favorable  technical 
evaluation  and  it  is  determined  that  the 
substance  thereof  is  not  available  to  ED 
without  restriction  from  another  source, 
or  competition  is  otherwise  precluded, 
the  subject  matter  of  such  unsolicited 
proposal  may  be  procured  from  the 
offeror  on  a  noncompetitive  basis.  The 
program  office  sponsoring  the 
procxirement  shall  support  its 
recommendation  with  a  "Justification 
for  Acceptance  of  Unsolicited 
Proposals."  The  “Justification”  shall 
include  the  findings  set  forth  in 


paragraphs  (b)(1)  (i)  or  (ii)  of  this 
section: 

(1)  The  procurement  is  for  basic 
scientific  or  engineering  research;  and 
the  unsolicited  proposal  was  selected  on 
the  basis  of  its  overall  merit,  cost  and 
contribution  to  ED’s  program  objectives, 
after  a  thorough  evaluation  and 
comparison  with  other  proposals, 
solicited  or  unsolicited,  in  the  same  or 
related  fields;  or 

(ii)  The  procurement  is  for  services 
other  than  basic  research  (e.g., 
development,  feasibility  studies,  etc.); 
the  unsolicited  proposal  contains 
technical  data  or  ofiers  unique 
capabilities  that  are  not  available  from 
another  source;  and  it  is  not  feasible  or 
practical  to  define  the  Government’s 
requirement  in  such  a  way  as  to  avoid 
the  necessity  of  using  the  technical  data 
contained  in  the  unsolicited  proposal. 

(2)  In  addition,  the  "Justification"  shall 
include  the  facts  and  circumstances  that 
support  the  recommendation  action.  The 
following  illustrations  represent  factors 
which  should  be  considered,  as 
appropriate,  in  preparing  the 
“Justification.” 

(i)  The  scientific/technical  merits  of 
the  unsolicited  proposal  and  its 
potential  contribution  to  the  agency’s 
program  objectives; 

(ii)  The  qualifications,  capabilities, 
and  related  experience  of  the  offeror, 
principal  investigator,  and/or  key 
personnel; 

(iii)  Unique  facilities,  instrumentation, 
or  techniques;  and 

(iv)  Circumstances  that  operate  to 
preclude  competitive  negotiation. 

(3)  The  "Justification  for  Acceptance 
of  Unsolicited  Proposal”  shall  be 
submitted  to  the  contracting  officer 
together  with,  but  as  a  separate 
document  from,  the  request  for  contract, 
and  shall  be  signed  by  the  same  official 
of  the  cognizant  program  office  who 
signs  the  request  for  contract.  Approval 
of  the  “Justification”  shall  be  made  at 
the  same  level  as  prescribed  in  §  34- 
3.802-50(d)  for  approval  of 
“Justifications  for  Noncompetitive 
Procurements.” 

(c)  Negotiation.  Formal  RFP’s  or 
RFQ’s  shall  not  be  issued  to  obtain 
additional  information  required  for  the 
negotiation  of  contracts  based  on 
unsolicited  proposals.  The  unsolicited 
proposal  itself  constitutes  the  basis  for 
negotiation  and  any  further  technical  or 
budgetary  information  requested  or 
received  shall  be  considered  to 
supplement,  amend  or  revise  the  original 
accepted  unsolicited  proposal. 


Subpart  34-4.54— Procurement 
Clearance  of  Audiovisual  Materials  and 
Contracts  for  Public  Affairs  Services 

§  34-4.5400  Scope  of  subpart 

This  sjubpart  provides  for  prior 
clearances  and  methods  of  contracting 
for  the  procurement  of  audiovisual 
materials  and/or  contracts  for  public 
affairs  services  in  excess  of  $5,000. 
Chapter  1-121  of  the  General 
Administration  Manual  sets  forth 
supplementsuy  requirements  for  review 
of  audiovisual  materials  intended  for 
use  with  the  public  contracts  for  public 
affairs  services.  The  term  “audiovisual 
materials,”  as  used  in  this  subpart, 
refers  not  only  to  the  completed  product 
but  also  to  all  steps  and  techniques 
leading  to  the  realization  of  the 
completed  product  The  term  includes 
motion  pictures,  video  tapes,  slide 
shows,  film  strips,  audio  recordings, 
exhibitry,  or  sii^ar  materials;  design, 
layout  preparation  of  scripts,  filming  or 
taping,  sound  recording,  editing, 
fabrication,  or  other  activities  leading  to 
the  acquisition  or  creation  of 
audiovisual  materials  regardless  of 
intended  use. 

§34-4.5401  Responsibility. 

No  procurement  action  for  acquisition 
of  audiovisual  materials  or  the 
contracting  for  public  affairs  services 
shall  be  initiated  without  first  obtaining 
proper  clear€uices  and  approvals  set 
for^  below.  The  Office  of  the  Assistant 
Secretary  for  Public  Affairs  (ASPA)  has 
been  designated  as  the  Office  of  primary 
responsibility  for  review  €uid  approval 
of  all  audiovisual  materials  and 
contracts  for  public  affairs  services. 
Requests  for  the  procurement  of 
audiovisual  materials  and  contracts  for 
public  affairs  services  shall  be 
submitted  to  ASPA  for  review  and 
approval  (or  disapproval). 

§  34-4.5402  Clearance  for  procurement 

(a)  Clearances  shall  apply  to  contracts 
dealing,  in  whole  or  in  part,  with 
development  of  audiovisual  materials 
whether  for  public  information, 
education  or  training  purposes  and  to 
contracts  for  public  affairs  services. 

(b)  Requests  for  audiovisual  material 
or  public  affairs  services  contracts  will 
be  submitted  to  ASPA  for  review  and 
approval  prior  to  initiating  any 
procurement  action. 

(c)  Each  request  shall  include  the 
name  of  the  assigned  project  officer. 
Failure  to  assign  a  project  officer  whose 
experience  in  audiovisual  materials  or 
public  affairs  services  is  suitable  to  the 
project  will  constitute  sufficient  reason 
for  disapproval  of  the  project 
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(d)  The  approved  original  of  the 
request  shall  be  made  a  part  of  the 
permanent  procurement  file. 

S  34-4.5403  Methods  of  contracting. 

(a)  All  procurements  shall  be 
conducted  on  a  competitive  basis 
whenever  possible.  The  requirement  for 
publicizing  proposed  procurements  by 
synopsis  in  the  Commerce  Business 
Daily,  as  set  forth  in  S  1-1.1003,  Federal 
Procurement  Regulations,  shall  be 
followed. 

(b)  When  considered  desirable  and 
appropriate  to  do  so,  current  approved 
bidders  lists,  call  contracts,  or 
procurement  arrangements  of  another 
Federal  agency  or  department  may  be 
used  subject  to  prior  concurrence  of 
ASPA. 

§  34-4.5404  Competition. 

(a)  Contracts  shall  be  awarded  after 
competition  and  on  a  fixed  price  basis 
whenever  feasible.  Requests  for  sole 
source  procurement  shall  be  processed 
in  accordance  with  S  34-3.802-50, 
however,  ASPA  shall  concur  in  the 
request  prior  to  processing  the 
“Justification.” 

(b)  When  call  contracts  or 
procurement  arrangements  have  already 
been  synopsized,  no  further  synopsis  is 
necessary  when  issuing  calls  against  the 
basic  contract.  However,  this  procedure 
does  not  eliminate  the  requirement  to 
obtain  adequate  competition  frcnn 
sources  described  in  S  34-4.5403(b) 
consistent  with  the  nature  and  size  of 
the  requirement. 

Subpart  34-4.56 — Research  Contracts 
With  Educational  Institutions  of  the 
United  States 

§  34-4.5600  Scope  of  subpart 

This  subpart  sets  forth  the 
Department’s  policy  on  review  and 
direction  of  research  contracts  with 
educational  institutions  in  the  United 
States,  and  implements  Part  I, 
Attachment  A,  0MB  Circular  No.  A-101, 
establishing  Government  policy  on 
review  and  direction  of  the  research 
effort  under  research  projects. 

§  34-4.5601  Changes  In  research 
methods,  procedures,  objectives  or 
phenomena  under  study. 

(a)  Review  and  direction  requirements 
for  research  contracts  with  educational 
institutions  should,  whenever  possible, 
permit  the  principal  investigator  to 
change  the  methods  and  procedures  for 
conducting  the  research  without 
obtaining  prior  Government  approval. 
Significant  changes  in  the  meAods  or 
procedures  utilized  by  the  contractor 
shall  be  reported  in  subsequent 
technical  reports. 


(b)  In  the  event  the  methodology  or 
experiment  is  stated  as  a  specific 
objective  of  the  contract,  such  stated 
objectives  shall  not  be  changed  by  the 
contractor  without  obtaining  prior 
approval  from  the  contracting  officer. 

(c)  The  phenomenon  or  phenomena 
under  study,  i.e.,  the  broad  category  of 
research,  shall  not  be  changed  by  the 
contractor  without  obtaining  prior 
approval  of  the  contracting  officer. 

(d)  The  degree  of  review  or  direction 
exercised  may  vary  from  contract  to 
contract  depending  upon  the  amount  of 
detail  used  in  stating  the  objectives  of 
the  research  effort.  If  the  review  or 
direction  requirements  are  to  differ  fi*om 
those  specified  in  paragraphs  (a),  (b), 
and  (c)  of  this  section,  the  contract 
should  clearly  specify  such  additional  or 
different  requirements  as  necessary. 

S  34-4.5602  Change  or  absence  of  the 
principal  investigator  or  project  leader. 

(a)  The  decision  as  to  whether  the 
Department  is  interested  in  a  proposed 
research  contract  is  based,  to  a 
considerable  extent,  upon  its  evaluation 
of  the  proposed  contractor’s  principal 
investigator  or  project  leader’s 
knowledge  of  the  field  and  capabilities 
to  manage  the  contract  in  an  efficient 
and  productive  manner.  ’Therefore,  the 
Department  desires  that  the  named 
principal  investigator  or  project  leader 
be  continuously  responsible  for  the 
conduct  of  the  contract  and  be  closely 
involved  with  the  research  efiorts. 

(b)  Written  prior  approval  of  the 
contracting  officer  is  required  by  the 
contractor  to  change  the  contractor’s 
principal  investigator  or  project  leader 
or  to  continue  work  under  the  contract 
without  participation  of  the  principal 
investigator  or  project  leader  for  a 
period  in  excess  of  3  continuous  months. 
Any  substantial  reduction  in  the  effort 
devoted  to  the  contract  work  by  the 
contractor’s  principal  investigator  or 
project  leader  also  requires  ffie  prior 
written  approval  of  the  contracting 
officer.  If  the  contracting  officer 
determines  that  the  reduction  of  effort 
would  be  so  substantial  as  to  impair  the 
successful  prosecution  of  the  contract 
the  contracting  officer  may  request  a 
change  of  principal  investigator  or 
project  leader  suitable  to  the 
Department  or  terminate  or 
appropriately  modify  the  contract 

(cj  ’hie  provisions  of  paragraph  (b)  of 
this  section  also  apply  when  the 
contract  identifies  coprincipal 
investigators  or  project  leaders  or 
otherwise  includes  and  identifies 
additional  contractor  personnel 
considered  essential  to  the  conduct  of 
the  proposed  research  contract 


S  34-4.5603  Subcontracting  or 
transferring  the  research  effort 

’The  Department’s  decision  to  enter 
into  a  research  contract  with  an 
educational  institution  is  based  in  part 
upon  its  evaluation  of  the  principal 
investigatorjs]  or  project  leader(s)  as 
well  as  the  support  available  to  the 
contract  from  the  institution,  such  as 
facilities  and  administrative  assistance. 
During  the  negotiation  of  the  contract, 
the  contracting  officer  (contract 
negotiator)  shall  to  the  extent  possible, 
obtain  complete  information  concerning 
the  contractor’s  plans  for  subcontracting 
any  portion  of  the  research  effort.  None 
of  the  research  effort  shall  be 
subcontracted  or  transferred  to  another 
organization  without  having  been 
specifically  set  forth  in  the  contract,  or 
without  the  prior  approval  of  the 
contracting  officer.  'This  does  not 
preclude  the  purchase  of  supplies, 
materials,  equipment  or  general  support 
services.  None  of  the  foregoing  shall  be 
construed  to  authorize  transfer  of  a 
research  contract  or  any  interest  therein, 
where  prohibited  by  law. 

PART  34-8— TERMINATION  OF 
CONTRACTS 

Subpart  34-8.6— Termination  for 
Default 

Sec. 

34-8.601  General 

Authority:  5  U.S.C.  301,  40  U.S.C.  486(c). 

§  34-6.601  General. 

Prior  to  the  issuance  of  any  notice  of 
termination  for  default,  the  cognizant 
contracting  officer  shall  seek  ffie  advice 
of  the  Office  of  General  Counsel 
concerning  the  proposed  termination. 

(5  U.S.C.  301:  40  U.S.C.  486(c)) 

PART  34-12— LABOR 

Subpart  34-12.6— Walsh-Healey  Public 
Contracts  Act 

Sec. 

34-12.604  Responsibilities  of  contracting 
officers. 

34-12.604-50  Determinations  of  eligibility  of 
bidders  and  offerors. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  34-12.6— Walsh-Healey  Public 
Contracts  Act 

8  34-12.604  Responsibilities  of 
contracting  officers. 

8  34-12.604-50  Determinations  of 
eligibility  of  bidders  and  offerors. 

(a)  Initial  determination  of  eligibility. 
The  responsibility  for  applying  ffie 
eligibility  requirements  set  foi^  in  8 
12.601  of  this  title  rests  with  the 
contracting  officer.  'The  Department  of 
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Labor  does  not  conduct  pre-award 
investigations,  nor  render  final 
determinations  of  eligibility  until  the 
contracting  officer  has  gathered  all  the 
necessary  evidence  and  initially 
determined  whether  the  eligibility 
requirements  have  been  met.  When  a 
contracting  officer  has  determined  that 
an  apparently  successful  bidder  or 
offeror  is  ineligible,  the  contracting 
officer  shall  notify  the  bidder  or  offeror 
promptly  in  writing  and  inform  it: 

(1)  That  it  does  not  meet  the  eligibility 
requirements  and  provide  the  reason(s) 
for  ineligibility; 

(2)  That  it  may  protest  the 
determination  and  submit  evidence  of 
eligibility  to  the  contracting  officer;  and 

(3)  That  if  after  review  of  the  evidence 
submitted,  the  contracting  officer  still 
deems  the  bidder  or  offeror  ineligible, 
the  contracting  officer  will  forward  the 
protest,  together  with  pertinent  material 
to  the  Wage  and  Hour  Division,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210  for  a  final  determination. 

(b)  Protests  by  other  bidders  or 
offerors — (1)  Before  award,  (i)  When 
another  bidder  or  offeror  challenges  the 
eligibility  of  the  apparently  successful 
bidder  or  offeror  prior  to  award  the 
contracting  officer  shall: 

(A)  Notify  the  protestant  in  writing 
that  it  may  submit  written  evidence 
concerning  the  alleged  ineligibility  of  the 
apparently  successful  bidder  or  offeror. 

(B)  Provide  the  apparently  successful 
bidder  or  offeror  with  the  written 
allegations  of  the  protestant  and  inform 
it  that  it  may  submit  evidence 
supporting  its  eligibility. 

(C)  Notify  both  the  protestant  and  the 
apparently  successful  bidder  or  offeror 
that  after  reviewing  all  evidence 
submitted,  the  contracting  officer  shall 
make  a  decision  and  if  that  decision  is 
adverse  to  the  protestant,  the  protest 
together  with  all  pertinent  material  will 
be  forwarded  to  the  Administrator, 

Wage  and  Hour  Division,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20210  for  a  final  determination. 

(D)  Other  bidders  or  offerors  whose 
bids  or  offers  might  become  eligible  for 
award  shall  be  notified  when  award  is 
being  withheld  pending  the  disposition 
of  a  protest.  Such  bidders  or  offerors 
shall  be  requested  to  extend  the 
acceptamce  period  of  their  bids  or  offers. 

(ii)  Where  a  protest  against  award  has 
been  lodged  no  award  shall  be  made 
unless  the  contracting  officer  determines 
that: 

(A)  The  items  to  be  procured  are 
urgently  required;  or 

(B)  Delivery  or  performance  will  be 
unduly  delayed  by  failure  to  make 
award  promptly;  or 


(C)  A  prompt  award  will  otherwise  be 
advantageous  to  the  Government.  If 
award  under  paragraph  (b](l](ii)  (A).  (B), 
or  (C)  of  this  section  is  contemplated, 
the  contracting  officer  shall  obtain  the  " 
approval  of  the  Assistant  Secretary  for 
Management  or  such  other  person  as  the 
Secretary  may  designate  before 
proceeding  with  the  award;  the  file  shall 
be  documented  to  explain  the  need  for 
making  an  award  prior  to  the  receipt  of 
a  determination  fi:om  the  Department  of 
Labor;  and  written  notice  of  the  decision 
to  proceed  shall  be  given  to  the 
Administrator,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  the 
protestant,  and  to  others  concerned 
when  appropriate. 

(2)  After  award.  A  protest  received 
after  award  shall  be  forwarded  to  the 
Wage  and  Hour  Division,  U.S. 
Department  of  Labor,  Washington.  D.C. 
20210,  if  the  contract  has  not  been 
completed.  The  protestant  shall  be 
notified  of  the  submission  to  the 
Department  of  Labor.  If  the  contract  has 
been  completed,  the  protestant  shall  be 
notified  that  no  action  shall  be  taken  on 
the  protest. 

PART  34-30— CONTRACT  FINANCING 

Sec. 

34-30.000  Scope  of  part. 

Subpart  34-30.4— Advance  Payments 

34-30.403  Interest. 

34-30.408  Uses  of  advance  payments. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

§  34-30.000  Scope  of  part 

This  part  contains  general - 
Departmental  contract  financing  policies 
and  procedures  applicable  to  the 
financing  of  all  types  of  contracts. 

Subpart  34-30.4— Advance  Payments 

§  34-30.403  Interest 

(a)  Interest  will  be  charged  on  the 
unliquidated  balance  of  all  advance 
payments  at  a  rate  of  6  percent  per 
annum  except  that  advance  payments 
without  interest  may  be  approved  when 
in  connection  with  nonprofit  contracts 
which  are  without  fee  with  educational 
institutions  and  other  nonprofit 
organizations,  whether  public  or  private, 
for  the  performance  of  work  involving 
educational  programs,  including,  but  not 
limited  to,  such  programs  as: 

(1)  Dissemination  of  information 
derived  fi'om  education  research; 

(2)  Surveys  or  demonstrations  in  the 
field  of  education; 

(3)  Producing  or  distributing 
educational  media  for  handicapped 
persons  including  captioned  films  for  the 
deaf; 


(4)  Operation  of  language  or  area 
centers; 

(b)  Contracts  with  interest-fi'ee 
advance  payments  should  provide  that 
the  contractor  will  charge  interest  at  a 
rate  of  6  percent  per  annum  on 
subadvances  or  downpayments  to 
subcontractors,  and  that  interest 
charged  on  such  subadvances  and 
downpayments  will  be  credited  to  the 
account  of  the  Government.  However, 
interest  should  not  be  charged  on 
subadvances  on  nonprofit  subcontracts 
which  are  without  fee  with  nonprofit 
educational  or  research  institutions  for 
experimental,  research,  or 
developmental  work. 

§  34-30.408  Uses  of  advance  payments. 

(a)  All  contracts  for  research  work 
with  educational  institutions  located  in 
the  United  States  shall  provide  for 
financing  by  way  of  advance  payments, 
in  reasonable  amounts,  unless  otherwise 
prohibited  by  law. 

(b)  The  Treasury  Department’s  letter 
of  credit  method  of  financing  advance 
payments  shall  be  employed,  whenever 
feasible.  Department-wide  blanket 
letters  of  credit,  which  apply  to  the 
financing  of  all  research  contracts  and 
grants  between  the  institution  and  the 
Department,  shall  be  utilized  to  the 
maximum  extent  practicable. 

[FR  Doc.  80-21839  Filed  7-21-80;  8:45  am] 
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